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. Following the October 19, 2015 federal general election, a new government was

formed with the Right Honourable Justice Trudeau serving as Prime Minister.

. On December 3, 2015, the Honourable Maryam Monsef, Minister of Democratic
Institutions, announced a plan to establish an Independent Advisory Board for
Senate Appointments (the “Advisory Board”). The Minister announced that five
vacancies were to be filled in early 2016 pursuant to a transitional process, and the

remaining outstanding vacancies were to be filled later in 2016.

. On January 19, 2016, the Governor in Council established the Advisory Board.
Also on that date, the Minister of Democratic Institutions announced the
appointment of the Advisory Board’s members, and confirmed the government’s
intention to recommend individuals for Senate appointment pursuant to a

transitional process in early 2016 and to fill the remaining outstanding vacancies

later in 2016.

. On March 18, 2016, Prime Minister Trudeau announced that he would
recommend seven individuals to the Governor General for appointment as
Senators pursuant to the transitional process, each of whom was subsequently

appointed to the Senate by the Governor General.

. Any moratorium on recommendations for Senate appointments that existed in

the past has now endéd.

. If there ever was a live controversy between the parties in relation to the
December 4 Comments, which is denied, then that controversy has ended and

the application for judicial review has become moot.

. This is not a matter the Court should exercise its discretion to hear

notwithstanding its mootness.

)






Court File No. T-2506-14

FEDERAL COURT
BETWEEN:
ANIZ ALANI
Applicant
and
THE PRIME MINISTER OF CANADA and
THE GOVERNOR GENERAL OF CANADA
Respondents

AFFIDAVIT OF LYSE CANTIN

I, Lyse Cantin, Director of Communications of the Department of Justice, British Columbia Region,

900 — 840 Howe Street, in the City of Vancouver, in the Province of British Columbia, SWEAR THAT:

1. I am the Director of Communications of the Department of Justice Canada, British Columbia
Region. I have been employed in this position since January 2, 2001. As such, I have personal knowledge
of the matters deposed to in this affidavit, except where those matters are stated to be based on information

and belief, in which case I believe them to be true.

2. I have reviewed an unofficial transcript prepared by the Media Centre at the Privy Council Office
(the “Unofficial Transcript”) of a July 24, 2015, press conference held in Regina, Saskatchewan, involving
Prime Minister Stephen Harper (the “Press Conference”), as well as contemporaneous news reports
covering the Press Conference, and verily believe to be true that Prime Minister Harper announced at the
Press Conference a policy of a moratorium on further Senate appointments, to last until such time as
provincial agreement is reached on reform or abolition of the Senate, or until the Government is no longer
able to pass legislation through the Senate. Attached as Exhibit “A” to this affidavit is a true copy of a
news story entitled “Stephen Harper vows not to make any Senate Appointments”, by Steven Chase,
published in the Globe and Mail on July 24, 2015, and retrieved from http://www.theglobeandmail.com on
May 12, 2016. Attached as Exhibit “B” to this affidavit is a true copy of the Unofficial Transcript.-

3. I have reviewed the website of the Minister of Democratic Institutions,

http://www.democraticinstitutions.gc.ca, and verily believe to be true that on December 3, 2015, the



Minister of Democratic Institutions announced a plan to establish the Independent Advisory Board for
Senate Appointments (the “Advisory Board”). Attached as Exhibit “C” to this affidavit is a true copy of
the news release dated December 3, 2015, posted on the website of the Minister of Democratic Institutions,
announcing the plan to establish the Advisory Board (the “December 3 News Release™). Attached as
Exhibit “D” to this affidavit is a true copy of the related “Backgrounder” document linked from the

December 3 News Release and also posted on the website of the Minister of Democratic Institutions.

4. I have reviewed website of the Privy Council Office, http://www.pco-bcp.ge.ca/, and verily believe
to be true that on January 19, 2016, Order in Council 2016-0011 (“OIC 2016-2011”) was issued by the
Governor General in Council, establishing the Advisory Board. Attached to OIC 2016-2011 is the Mandate
of the Independent Advisory Board for Senate Appointments and Terms and Conditions of Appointment
of Members (the “Terms of Reference”). Attached as Exhibit “E” to this affidavit is a true copy of OIC
2016-2011. Attached as Exhibit “F” to this affidavit is a true copy of the Terms of Reference.

5. I have reviewed the website of the Minister of Democratic Institutions,
http://www.democraticinstitutions.gc.ca, and verily believe to be true that on January 19, 2016, the Minister
of Democratic Institutions announced the establishment of i:he Advisory Board and the appointment of
members to the Advisory Board. Attached as Exhibit “G” to this affidavit is a true copy of the news release
dated January 19, 2016, posted on the website of the Minister of Democratic Institutions, announcing the
establishment of the Advisory Board (the “January 19 News Release). Attached as Exhibit “H” to this
affidavit is a true copy of the related “Frequently Asked Questions” document linked from the January 19

News Release and also posted on the website of the Minister of Democratic Institutions.

6. [ have reviewed the website of the Prime Minister of Canada, http://pm.gc.ca, and verily believe to
be true that on March 18, 2016, Prime Minister Trudeau announced that he wduld recommend to the
Governor General for appointment to the Senate seven new Senators: Raymonde Gagné, Justice Murray
Sinclair, V. Peter Harder, Frances Lankin, Ratna Omidvar, Chantal Petitclerc, and André Pratte (the “Seven
Recommended Appointees™). Attached as Exhibit “I” to this affidavit is a true copy of a news release
dated March 18, 2016, posted on the website of the Prime Minister of Canada announcing these

recommendations.

7 I have reviewed the website of the Minister of Democratic Institutions and verily believe to be true
that on March 31, 2016, se published a document entitled “Transitional Process Report” (the “Transitional
Process Report™). Attached as Exhibit “J” to this affidavit is a true copy of the Transitional Process Report

retrieved from the website of the Minister of Democratic Institutions.









5/12/2016 The Globe and Mail: Stephen Harper vows not to make any Senate appointments
abolish it.

New Democrats pointed out that the NDP chief has talked of discontinuing appointments to the Senate in the past.
"We could let the thing die on the vine — just wither away by attrition, name no one else to the Senate,” Mr. Mulcair
told CBC in July, 2014.

Friday was the second time Mr. Harper has promised to starve the Senate of appointments. He pledged this in the
2006 election campaign, but changed his mind after the 2008 election, citing the need for enough Tory legisiators
to pass his government's legislation.

As vacancies rise, the Senate will be increasingly unable to perform its legisiative task of scrutinizing and passing
legislation.

The chamber is about one-fifth empty. The number of vacant seats jumps to 34 by the end of 2017, when 71
senators would be ieft. Emmett Macfarlane, a University of Waterloo political scientist, predicted the Senate would
be having "clear problems" functioning by then.

Mr. Harper's moratorium is indefinite. He acknowledged the Red Chamber would need some senators to function,
but did not say how long he would let the situation continue.

The Prime Minister said this will save money, noting that Senate expenses are down $6-million annually since
vacancies began piling up.

He also hopes to prod provinces into agreeing to reform or scrap the Red Chamber. "The ball is in their court ... [to]
come up with a plan of comprehensive reform or to conclude the only way to deal with the status quo is abolition,"
the Prime Minster said.

Saskatchewan Premier Brad Wall, who favours abolition, backed the announcement.
"It will be up to premiers ... to respond to this now."

Liberal Leader Justin Trudeau, who has promised an independent advisory body to recommend non-partisan
nominees to the Senate, noted on Friday that Mr. Harper installed 59 Senators in the Red Chamber after saying in
the 2006 election campaign he would appoint none.

"Mr. Harper is trying to distract people from his-inability to deal with the economy,” Mr. Trudeau said.

With a file from the Canadian Press

The Globe and Mall, inc.
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PM Harper: Perhaps I should repeat my answer, Once again. Throughout my political career, ['ve been saying
this with respect to the senate. The senate must be reformed. And if the senate cannot be reformed, then the
senate must be abolished. The reality is that the people of Canada are divided with respect to reform or
abolition and the Supreme Court ruled that those two options require consent from the provinces in order to
be realised. At the same time, Canadians are not divided with the current reality in the senate. Canadians are
united on an unelectable, unaccountable senate is not acceptable and that is a widespread opinion among
Canadians. For that reason, the government will not be taking any action. That would continue the senate
under its current form. For the last two and a half years, I have appointed no senators and there are,
therefore, now 22 vacancies in the senate. And our position is to make that formal. It is not our intention to
appoint anymore senators to an unelected, unreformed senate unless -- obviously we have to get let legislation
through. But there are 22 vacancies and there are two advantages to that approach. The first is that it allows
us to reduce the cost and expenses associated with the senate, expenses which have already been reduced by
some $6 million, primarily because of those vacancies and there are other long-term benefits as well in that this
will force the provinces to review this issue. And to really develop a reform plan because thus far, provinces
have rejected reform or they would have to understand that the only way forward is abolition. Let me say one
other thing about the government's position. We will not name senators as long as we can pass government
legislation. And looking at the number in the senate that should not be a problem for several years.

Brad Wall: May | just say this. And the position, of course, of the government of Saskatchewan is similar. In
terms of preferring reform, meaningful reform, what's called triple E. Reform. A senate that would be elected,
that would be effective and that would be equal. In other words, we aiready have representation by
population in the House of Commons. And it is the view of many western Canadians that the senate ought to
be a place where is there would be representations for units tan provinces and some~to-some extent for the
territories. And so we responded when the prime minister and current government moved towards reform.
There was incremental steps taken by the government and it was up to provinces to respond, for example, we
would pass legislation enabling senators and the prime minister to appoint those dully elected by the province
where is those occurred. Two provinces headed down that road. Aiberta was already there and then
Saskatchewan passed its legislation. By the way, we since revoked it and here's why.

Brad Wall: We've come to the view, given what ['ve seen around the provincial table, the table of the
premiers, that there is no chance, I believe with all my heart, there is no chance for us to achieve a triple E.
Senate and I worry actually that legitimatizing a senate with partial reform, perhaps without making sure that
it's equal, provides the system a redundancy the federation as I mentioned, is already mentioned in the house
of commons by representation by population and, frankly the way the seats are distributed, there's a
representation by population element in the senate as well and that doesn't make sense. I think what the prime
minister just said is it's up to the provinces and I hope they respond. If we simply can't come an agreement on
how this thing can be meaningfully reformed, then surely we must be able to decide that in 2015, this country,
the modern democracy that it is, GHT not to provide decision-making authority to an appointed body,
however it's constituted. That doesn't make any sense. It will be up to premiers to, I think, responding to this
now and [ appreciate the support the fact that no further senators will be appoint.

Reporter: This is for the prime minister. Prime minister P the Canadian dollar is on a record low. The economy
is not doing so well. What's your plan right now to address this.

Prime Minister Harper: Well, first of all, let me be very clear as I have been. What the current circumstances
are. We have a slowdown in the global economy. Obviously we have a bad situation in Europe. We have
seen very slow growth out of the United States in the first quarter. Slower than Canada. Slowdown in China
and elsewhere. So, this is obviously had an effect on us and had primarily an effect through lower commodity
prices and lower oil and gas prices. I don't think there's any doubt about what the causes are. I think the
government's policy response to this is the appropriate one. And that is, as the bank of Canada noted, we've
done some specific things that have helped growth in the Canadian economy over this year, specifically the
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5 In accordance with the terms of this mandate, the Advisory Board must provide to the Prime Minister
for his consideration, within the time period set by the Prime Minister upon the convening of the
Advisory Board, a list of five qualified candidates for each vacancy in the Senate with respect to each
province or territory for which there is a vacancy or anticipated vacancy and for which the Advisory
Board has been convened. The Prime Minister may take into consideration all of the qualified
candidates with respect to all vacancies for that province or territory.

Recommendation Process

6 The members of the Advisory Board must:

(a) at all times, observe the highest standards of impartiality, integrity and objectivity in their
consideration of all potential candidates;

(b) meet at appropriate intervals to set out its agenda, assess candidates, and engage in
deliberations;

(c) apply fairly and with consistency the criteria provided by the Prime Minister in assessing whether
potential candidates meet the qualifications, including those set out in the Constitution Act, 1867, for
Senate appointments;

(d) interview potential candidates, at the Advisory Board’s discretion, and verify any references
provided by potential candidates;

(e) in establishing a list of qualified candidates, seek to support the Government of Canada’s intent to
achieve gender balance and to ensure representation of Indigenous peoples and linguistic, minority and
ethnic communities in the Senate; and

(f) comply with the Privacy Act, the Conflict of Interest Act, and the Ethical and Political Activity
Guidelines for Public Office Holders.

7 {1) The members of the Advisory Board must declare any direct or indirect personal interest or
professional or business relationship in relation to any candidate if such an interest or relationship could
reasonably be considered to represent an actual or perceived conflict of interest.

(2) The declaration set out in subsection (1) must include a statement as to any gifts or hospitality
received by the member from the candidate.

(3) If such a declaration is made, the Advisory Board must decide, having regard to the nature of the
relationship, if the member must withdraw from any deliberation about the candidate.

(4) If the Advisory Board decides that the member must withdraw from any deliberation in relation to
a candidate, those deliberations are undertaken by the remaining members of the Advisory Board,
provided the number of members is not less than three.

Consultations

8 (1) In this mandate, “transitional process” means the initial recommendations to be made by the
Advisory Board in early 2016 for the appointment of five Senators in order to fill two vacancies in
Ontario, one in Quebec and two in Manitoba.

(2) Under the transitional process, the Advisory Board must undertake consultations, which could
include groups which represent Indigenous peoples and linguistic, minority and ethnic communities,
provincial, territorial and municipal organizations, labour organizations, community-based service
groups, arts councils, and provincial or territorial chambers of commerce, in order to ensure that a
diverse slate of individuals, with a variety of backgrounds, skills, knowledge and experience desirable
for a well-functioning Senate are brought forward for the consideration of the Advisory Board.

9 Subsequent to the transitional process, an open application process is to be established to allow
Canadians to apply for appointment to the Senate.

10 Advisory Board members may travel for the purpose of performing their functions, including for
meeting with candidates and individuals or groups as part of their consultations.

Confidentiality

http://www.pco-bep.ge.ca/oic-dde.asp?lang=eng& Page=secretariats&txtOICID=2016-00... 2016-05-12
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pourvoir a deux sieges vacants en Ontario, un siége vacant au Québec et deux siéges vacants au
Manitoba. '

(2) Dans le cadre du processus de transition, le Comité consultatif méne des consultations, lesquelies
peuvent étre menées auprés de groupes qui représentent les peuples autochtones, de groupes
linguistiques, minoritaires et culturels, d’organisations provinciales, territoriales et municipales,
d'organisations syndicales, de groupes de service communautaire, de conseils des arts et de chambres
de commerce provinciales et territoriales, pour veiller a ce qu’un éventail de personnes d’'horizons
variés et possédant les compétences, les connaissances et I'expérience voulues pour assurer le bon
fonctionnement du Sénat soient soumises a I'examen du Comité consultatif.

9 Une fois le processus de transition terminé, un processus de sélection ouvert sera mis en place afin
de permettre aux Canadiens et aux Canadiennes de présenter leur candidature au Sénat.

10 Les membres du Comité consultatif peuvent voyager pour remplir leur mandat, notamment pour
rencontrer des candidats, des individus ou des groupes dans le cadre des consultations.

Confidentialite

11 (1) Les délibérations du Comité consultatif ainsi que tous les renseignements personnels qui lui
sont communiqués sont confidentiels et sont traités conformément a la Lo/ sur la protection des
renseignements personnels.

(2) Tout document créé ou regu par un membre du Comité consultatif et qui est ou devient sous le
contréle du Bureau du Conseil privé est assujetti a la Loi sur /'accés a l'information et a la Loi sur la
protection des renseignements personnels.

(3) Les membres du Comité consultatif assurent la confidentialité de tout renseignement dont ils sont
saisis dans |'exercice de leurs fonctions.

(4) La signature d’'une entente de confidentialité est une condition préalable a la nomination des
membres du Comité consultatif.

12 Les noms des candidats ne sont pas annoncés publiquement sans le consentement écrit des
candidats concernés.

Rapport

13 (1) Dans les trois mois suivant la remise des noms de candidats qualifiés au premier ministre dans
le cadre du processus de transition et suivant chaque processus de nomination subséquent, le Comité
consultatif lui présente un rapport dans les deux langues officielles, contenant de I'information sur le
processus, notamment sur I'exécution du mandat, sur les frais liés aux activités, et sur les statistiques
relatives aux candidatures recues.

(2) En outre, le rapport peut contenir des recommandations visant & améliorer le processus.

(3) Le rapport est rendu public.

fReturn to Searchl
Date Modified: 2014-11-25
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Quotes

“The Government is acting rapidly to reform the Senate. I am very pleased to establish this important
new Advisory Board, and it is truly inspiring that such eminent Canadians have agreed to serve on it.
The new, independent process will help inject a new spirit of hon-partisanship into the Senate. I
believe that this new process will immediately begin to restore the confidence of Canadians in an
institution that plays an essential role in our parliamentary system.”

--Hon. Maryam Monsef, Minister of Democratic Institutions

Quick Facts

e There are currently 22 vacancies in the Senate. Ontario, Quebec and Manitoba have the largest
number of vacancies.

e Under the Constitution, the Governor General appoints individuals to the Senate. By convention,
Senators are appointed on the advice of the Prime Minister.

Related Products

o Biographical notes on the Members of the Advisory Board

o Terms of Reference for the Advisory Board
e Frequently Asked Questions

For further information on the Advisory Board and the new process to advise on Senate appointments,
please refer to the News Release and Backgrounder (with "Annex: Qualifications and Merit-Based
Assessment Criteria”), released on December 3, 2015,

Contacts

For further information (media only):

Jean-Bruno Villeneuve

Issues Manager and Press Secretary

Office of the Minister of Democratic Institutions
613-995-0238

Categories:

e News Releases

http://www.democraticinstitutions.gc.ca/eng/content/minister-democratic-institutions-ann... 2016-05-12
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Ontario, Manitoba, and Quebec have the greatest number of vacancies in proportion tc their seats in
the Senate. The first set of appointments to the Senate will bring those provinces up to a level of
representation comparable to the other provinces with vacancies.

Can I apply to become a Senator?

During the current transitional phase, the Advisory Board will consult within Manitoba, Ontario and
Quebec in order to seek candidates for the Senate. This could include consultations with groups which
represent Indigenous peoples and linguistic, minority and ethnic communities, provincial, territorial and
municipal organizations, labour organizations, community-based service groups, arts councils, and
provincial or territorial chambers of commerce.

For the permanent process to be launched later in 2016, individual Canadians can apply. A webpage
will outline how Canadians may submit applications for consideration by the Advisory Board. Applicants
must meet the published criteria to be considered by the Advisory Board.

What are the requirements to become a Senator?
The Constitution provides for qualifications with respect to citizenship, age, property, and residence.

In addition, the Advisory Board will review candidates against a transparent and published set of merit-
based criteria.

Are the Board’s recommendations to the Prime Minister binding?

No. The decision to recommend to the Governor General persons for appointment to the Senate rests
with the Prime Minister.

What will happen 6nce the Advisory Board provides its recommendations to the Prime
Minister?

The Prime Minister will take into consideration the names recommended by the Advisory Board and
recommend to the Governor General persons for appointment to the Senate.

A permanent process will then be launched later in 2016 with further enhancements. We will also
consider the lessons learned and comments received during the transitional phase and on an ongoing
basis. The permanent process will include an application process open to all Canadians.

The Independent Advisory Board for Senate Appointments

What is the mandate of the Independent Advisory Board for Senate Appointments?

The Independent Advisory Board for Senate Appointments is an independent and non-partisan body
whose mandate is to provide non-binding, merit-based recommendations to the Prime Minister on
Senate nominations.

What is the role of the Independent Advisory Board for Senate Appointments?

During the transitional phase, the Advisory Board will consult within the province of vacancy in order to
seek candidates for the Senate. These consultations will be undertaken to ensure that a diverse slate of
individuals, with a variety of backgrounds, skills, knowledge and experience desirable for a well-
functioning Senate are brought forward for the consideration of the Advisory Board.

Subsequent to the transitional process, an open application process is to be established to allow
Canadians to apply for appointment to the Senate.

The Advisory Board will assess potential candidates based on public, merit-based criteria, in order to
identify Canadians who would make a significant contribution to the work of the Senate. The criteria
will help ensure a high standard of integrity, collaboration, and non-partisanship in the Senate.

How many members will sit on the Advisory Board?

http://www.democraticinstitutions.gc.ca/eng/content/frequently-asked-questions 2016-05-12
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The Advisory Board has five members: a federal Chair and two other federal members and two ad hoc
provincial or territorial members for the province or territory where a vacancy is being filied.

How are members appointed to the Advisory Board?

For the transitional process, the Governor in Council, on the recommendation of the Prime Minister, has
appointed the three federal members. The two provincial members of the Advisory Board from Ontario,
Quebec, and Manitoba were appointed following consultations with those provinces.

During the permanent process, broad consultations will be undertaken in order to inform the
appointment of Independent Advisory Board members.

How long is each member’s term?

Federal members of the Advisory Board will each serve for two year terms and the provincial or
territorial members will each serve for one year terms. However, the initial terms of the first federal
members appointed will vary to avoid turnover of all members at the same time in the future. The
initial terms are 30 months, 24 months, and 18 months respectively.

May a member’s term be renewed?

Yes.

How many names will the Board recommend to the Prime Minister for each Senate vacancy?
Five.

How can Canadians engage with the Advisory Board and what will the Advisory Board do to
reach out to Canadians?

During the transitional phase, the Advisory Board will undertake broad consultations within the
province of vacancy to ensure that a diverse slate of individuals, with a variety of backgrounds, skills,
knowledge and experience desirable for a well-functioning Senate are brought forward for the
consideration of the Advisory Board. This could include consultations with groups which represent
Indigenous peoples and linguistic, minority and ethnic communities, provincial, territorial and municipal
organizations, labour organizations, community-based service groups, arts councils, and provincial or
territorial chambers of commerce.

Subsequent to the transitional process, an open application process will be established to allow
Canadians to apply to the Advisory Board for appointment to the Senate.

Are members of the Advisory Board paid?

Advisory Board members are entitled to a per diem rate which is consistent with the Remuneration

Guidelines for Part-Time Governor in Council Appointees in Agencies, Boards and Commissions. This
per diem range is $375-450 for members and $550-$650 for the Chairperson.

What is the timeline for the Advisory Board to provide its recommendations to the Prime
Minister?

Under the transitional process, it is expected that the Advisory Board will provide its recommendations
to the Prime Minister in late February 2016. Appointments should be made shortly thereafter to
immediately reduce partisanship in the Senate and improve the representation of the provinces with
the most vacancies. The remaining vacancies will be filled later in 2016 through the permanent
process. . :

http://www.democraticinstitutions.gc.ca/ eng/content/frequently-asked-questioné 2016-05-12






Prime Minister announces intention to recommend the appointment of seven new Senator...

= Chantal Petitclerc (Quebec) (/eng/news/2016/03/18/biographical-
notes#Chantal_Petitclerc)

s André Pratte (Quebec) (/eng/news/2016/03/18/biographical-
notes#André_Pratte)

Biographical notes hyperlinked above.

Over the last three months, the Independent Advisory Board for Senate
Appointments undertook broad consultations in Manitoba, Ontario, and
Quebec — and provided the Prime Minister with a number of non-
binding recommendations. From that pool of candidates, the Prime
Minister selected the seven new Senators he will recommend to the
Governor General.

The Prime Minister also announced today that he intends to appoint V.
Peter Harder as Government Representative in the Senate. Mr. Harder
will act as the Government’s Representative in the Senate in order to
facilitate the introduction and consideration of Government legislation,
and would be sworn in as a Privy Councillor.

The new independent Senators will be expected to make a significant
contribution to the work of the Senate, and to contribute to the ultimate
goal that ensures a high standard of integrity, collaboration, and non-
partisanship.

Quotes

“The Government is today taking further concrete steps to follow
through on its commitment to reform the Senate, restore public trust,
and bring an end to partisanship in the appointments process.”

— Rt. Hon. Justin Trudeau, Prime Minister of Canada

“The Senate appointments I have announced today will help advance the
important objective to transform the Senate into a less partisan and
more independent institution that can perform its fundamental roles in
the legislative process more effectively—including the representation of
regional and minority interests—by removing the element of
partisanship, and ensuring that the interests of Canadians are placed
before political allegiances.” '

— Rt. Hon. Justin Trudeau, Prime Minister of Canada

Quick Facts

http://pm.gc.ca/eng/mews/2016/03/18/prime-minister-announces-intention-recommend-ap...

Page 2 of 43 1
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= Taking today’s announcements into account, there are 17 vacancies in the
Senate. Up until today’s announcements, Manitoba, Ontario and Quebec
have had the largest number of vacancies.

= Under the Constitution, the Governor General appoints individuals to the
Senate. By convention, Senators are appointed on the advice of the Prime
Minister.

= The Advisory Board, which recommended these individuals to the Prime
Minister, is an independent and non-partisan body whose mandate is to
provide the Prime Minister with merit-based recommendations on Senate
nominations. The Prime Minister thanked the Advisory Beard for all of its
extensive and diligent work to consult widely, assess, and recommend these
eminent individuals for appointment to the Senate.

Related Product

= (/eng/news/2016/03/18/biographical-notes#André_ Pratte)Biographical
notes (/eng/news/2016,/03/18/biographical-notes)

Associated Link

= For further information on the new Senate appointments process and the
Advisory Board, please refer to the news releases and related background
materials released on January 19, 2016 and December 3, 2015 and available
at http://www.democraticinstitutions.gc.ca/
(http://www.democraticinstitutions.gc.ca/)
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communities. Furthermore, the Board will review the documentation requirements in order to both
ensure a straightforward format and to provide an effective basis for the Board to evaluate candidates.

7. Review process

All members performed a complete and thorough review of all candidates submitted for their
consideration within the accelerated timeline.

The review process first involved an individual examination of candidacies by Advisory Board members.
The federal members reviewed all 284 candidacies, while provincial members reviewed the candidacies
from only the province they represented. A merit-based review was completed 1o assess the suitability
of each of the recommended candidates, in accordance with the Terms of Reference, and members
identified a list of priority candidates which they deemed best met the criteria. We used the
nominations, reference letters, resumes/biographies, and personal statements as the basis for our
assessment.

Each provincial Advisory Board (federal and ad hoc members from that province) then met to discuss
their “shortlists” and to deliberate on the recommendations to the Prime Minister. In discussing their
individual assessments, members noted an interesting level of consistency in assessments and in highly-
rated candidates. No interviews were conducted as part of the transitional process.

We applied fairly and with consistency the criteria provided by the Prime Minister for Senate
appointments in assessing potential candidates against the qualifications, including those set out in

the Constitution Act, 1867. Decisions were achieved using a consensus approach. Each committee
carefully considered a number of additional key factors in making its recommendations, such as gender,
diversity, language, age, civic involvement and professional background, as well as the candidate’s
ability to contribute to the work of the Senate in a non-partisan fashion. The typical due diligence
required for candidates seeking public office was undertaken on the proposed list of candidates to
confirm their suitability.

8. Recommendation process

In accordance with the Terms of Reference, the Prime Minister set a time period for the production of
recommendations when the Advisory Board was convened. For the transitional process, the Prime
Minister asked the Advisory Board to provide recommendations by February 25, 2016. This timeframe
was respected.

We established a list of five qualified candidates for each vacancy and provided our advice to the Prime
Minister, in accordance with the Terms of Reference. Recommended candidates were not prioritized;
the proposed candidates were listed in alphabetical order. The advice included a short synopsis
detailing the merits of each recommended candidate, as weil as more detailed information from their
candidacy submission.

Additional due diligence was undertaken to confirm candidates’ ability to meet constitutional
requirements before appointment to the Senate.
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After submitting our recommendations to the Prime Minister, we appreciated the opportunity to
participate in a telephone meeting with him. We also were very pleased that the Prime Minister made
his recommendations from the list of candidates that we had provided to him.

9. Costs

The costs of Phase 1 relate primarily to travel and personnel (administrative support). Additional costs
were minimized as the transitional process was short-term in nature and, as such, could rely heavily on
existing support and infrastructure. The permanent process will require some investments for elements
such as Information Technology and dedicated secretariat resources that will be detailed in future
reports.

Given that the Advisory Board was only constituted in mid-January and this report is being issued in
March, expenses and operational costs are still being received and tabulated. However, it is estimated
that the expenditures related to the Advisory Board for the transitional process will be approximately
$170,000. This includes travel expenditures related to the Board’s work and per diems {within the range
of $550 - $650 for the Chairperson and $375 - $450 for the other members), totaling in the range of
$70,000 - $80,000, and the remainder incurred by the Privy Council Office to support the Advisory Board
(including salaries and translation costs for the transitional phase). The Advisory Board’s next report
will provide the final costs relating to the transitional process. It is recognized that some costs incurred
during the transitional period will pertain to the preparations and pianning for the permanent process.

10. Post-announcement

Letters are being issued to all candidates who were not appointed to the Senate to thank them for their
participation in this initial process. Candidates will be welcome to communicate their interest in being
considered under the permanent process to be launched later in 2016, as all three provinces included in
the transitional process have more vacancies to be filled.

We would also like to express our appreciation to the organizations that nominated candidates and look
forward to their continued engagement in this important undertaking.

11. Confidentiality

In keeping with the Terms of Reference, the conduct of the Advisory Board’s activities is done under
strict confidentiality. Information that is brought before the members must be held in confidence and
information on candidacies cannot be disclosed, pursuant to the provisions of the Access to Information
Act and Privacy Act. Therefore, the Advisory Board will not share publicly any information pertaining to
candidates, nor will it disclose any information about the nominating organizations as these are related
to the individual candidacies and subject to the same protection provisions.
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Biographical notes on the Members of the Advisory Board

Huguette Labelle

Huguette Labelle holds a PhD (education) degree from the University of Ottawa, has honorary degrees from twelve
Canadian universities, and from the University of Notre Dame, United States. She is a Companion of the Order of
Canada. In addition, she is a recipient of the Order of Ontario, the Vanier Medal of the Institute of Public
Administration of Canada, the Outstanding Achievement Award of the Public Service of Canada, the McGill
University Management Achievement Award and the Francophonie’s Ordre de ia Pléiade.

Ms. Labelle is Emeritus Governor of the University of Ottawa, and was Chancellor of the University of Ottawa from
1994 to 2012. She is currently Chair of the Corporate Reporting Dialogue, Vice-Chair of the Rideau Hall Foundation
Board, Vice-Chair of the International Senior Advisory Board of the International Anti-Corruption Academy,
member of the Advisory Group to the Asian Development Bank on Climate Change and Sustainable Development,
member of the Executive Board of the Africa Capacity Building Foundation, member of the Board of the Global
Centre for Pluralism, Board member of Global Financial Integrity, Board member of the Aga Khan Museum,
member of the Advisory Committee of the Order of Ontario and Chair of the Seiection Committee for Master's
Scholarships on Sustainable Energy Development. Ms. Labelle is also a member of the Advisory Group to the
Secretary General of the Organisation for Economic Co-operation and Development (OECD) on Integrity and Anti-
Corruption, the University of Ottawa President’s International Advisory Board, and the University of Ottawa
Campaign Cabinet. She is also a former Chair of Transparency International, as well as a former Board member of
UN Global Compact.

Ms. Labelle also served for a period of nineteen years as Deputy Minister of different Canadian Government
departments including Secretary of State, Transport Canada, the Public Service Commission and the Canadian
International Development Agency.

indira Samarasekera

Indira Samarasekera served as the 12th President and Vice-Chancellor of the University of Alberta, from 2005 to
2015. She also served as Vice-President Research at the University of British Columbia from 2000 to 2005. She is
currently a Senior Advisor for Bennet Jones LLP and serves on the Board of Directors of the Bank of Nova Scotia,
and Magna international. She serves on the boards of the Asia-Pacific Foundation, the Rideau Hall Foundation, the
Perimeter Institute of Theoretical Physics and the selection panel for Canada’s Outstanding CEO of the Year. She is
also a Distinguished Fellow in Residence at the Liu Institute for Global Issues at the University of British Columbia.

Dr. Samarasekera is internationally recognized as one of Canada’s leading metallurgical engineers for her
groundbreaking work on process engineering of materiais, especially steel processing. She held the Dofasco Chair
in Advanced Steel Processing at the University of British Columbia. She has consuited widely for industry
worldwide leading to the implementation of her research discoveries.

Dr. Samarasekera has also devoted her career to advancing innovation in higher education and the private sector,
providing national and international leadership through invited lectures and participation on national and
international boards and councils.

She was awarded the Order of Canada in 2002 for outstanding contributions to steel process engineering. In 2014,
she was elected to the National Academy of Engineering in the United States, the profession’s highest honour. As a
Hays Fulbright Scholar, she earned an MSc from the University of California in 1976. In 1980, she was granted a
PhD in metallurgical engineering from the University of British Columbia.
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Daniel Jutras

Daniel Jutras joined the Faculty of Law, McGill University in 1985 after clerking with Chief Justice Antonio Lamer at
the Supreme Court of Canada. He has been the Dean of the Faculty of Law since March 2010, after serving briefly
as interim Dean after June 2009. Professor Jutras became as Associate Professor in 1991, and was promoted to the
rank of Full Professor in 2001. Since 2011, he has held the Arnold Wainwright Chair in Civil Law. He is a former
Director of the Institute of Comparative Law and has served as Associate Dean {Admissions and Placement), and
Associate Dean {Academic) in the Faculty of Law.

From 2002 to 2004, Professor Jutras was on leave from the Faculty of Law, and acted as personal secretary to the
Chief Justice of Canada, the Right Honourable Beverley Mclachlin, in the position of Executive Legal Officer of the
Supreme Court of Canada.

Professor Jutras' teaching and research interests are in civil law and comparative law, and he now conducts
research in the law of obligations from a comparative and pluralist perspective. He is also pursuing research
projects on judicial institutions and civil procedure. Professor Jutras is frequently invited to speak on these issues
before judicial and academic audiences in Canada and in Europe.

Professor Jutras is a graduate of Harvard Law School, and of Université de Montréal, where he received the
Governor General's Gold Medal. In 2013, Professor Jutras was appointed by the Supreme Court of Canada to serve
as amicus curiae in the Reference re Sengte Reform. The same year, he was awarded a Queen Elizabeth 1l Diamond
Jubilee Medal. In 2014, the Barreau du Québec awarded Dean Jutras the Advocatus Emeritus (Ad. E.} distinction.

Murray Segal

Following a distinguished career with the Ontario government, including eight years as Deputy Attorney General of
Ontario and former Deputy Minister Responsible for Aboriginal Affairs, Murray Segal now practices as independent
legal counsel and consultant in Toronto. He is also counsel to Henein Hutchinson LLP. His practice includes assisting
the public and broader public service in improving the delivery of services.

Mr. Segal was the chief legal advisor to the Government of Ontario and advisor to Cabinet, the Attorney General,
other Ministers, and Deputy Ministers. He oversaw all government litigation and is experienced in developing
legislation.

Prior to his time as the Deputy Attorney General, Mr. Segal was the Chief Prosecutor for the Province of Ontario,
leading the largest prosecution service in Canada.

Mr. Segal is certified as a Criminal Law Specialist by the Law Society of Upper Canada and is the author of
numerous legal publications including in the areas of the Canadian Charter of Rights and Freedoms, disclosure, and
procedure. He is also a frequent participant in continuing education programs.

Mr. Segal is co-chair of Ontario’s Aboriginal Justice Advisory Committee, and he is also on the Board of Directors of
the Canadian Mental Health Association of Toronto and on the Board of Trustees of the Centre for Addiction and
Mental Health. In 2013, he was appointed as a member of the Ontario Review Board. In October, 2015 Mr. Segal
released a Report to the Province of Nova Scotia on the justice system’s handling of the Rehtaeh Parsons matter.

Sylvie Bernier

A native of Sainte-Foy, Quebec, Sylvie Bernier won gold in 3-metre springboard diving at the 1984 Olympic Games
in Los Angeles. It was Canada’s first—and to date the only—gold medal in that event. She is also the first Canadian
diver ever to be inducted into the international Swimming Hall of Fame.

Following her athletic career, Ms. Bernier obtained a Bachelor’s degree in Business Administration and a Master’s
in International Health Management. She has been working in radio and television for over 30 years.

She served as Canada’s Assistant Chef de Mission at the 2006 Olympic Games in Turin and 2012 in London. She
also served as Chef de Mission at the Beijing 2008 Olympics Games.
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A recipient of the Order of Quebec and the Order of Canada, Ms. Bernier has collaborated with numerous
companies, including Investors Group, for many years. She works with Québec en forme as a Healthy Lifestyle
Ambassador, as well as chairing two Quebec organizations promoting physically active lifestyles and healthy diets
(i.e., the Table de concertation intersectorielie permanente spécifique au mode de vie physiquement actif and the
Table québécoise sur la saine alimentation).

Ms. Bernier is the mother of three young adults and dreams that, someday, “eating better and moving more” will
become the norm in our society.

Yves Lamontagne

President and CEO of the Collége des médecins du Québec from 1998 to October 2010, Dr. Yves Lamontagne first
worked as a professor in the Faculty of Medicine at the University of Montreal and as President of the Association
des médecins psychiatres du Québec. He is the founder of the Fernand-Seguin Research Centre of the Louis-H.
Lafontaine Hospital and founding Chair of the Mental lliness Foundation.

After completing his medical studies, he worked in Africa overseeing the Biafran children’s camps during that tragic
war. Following that, he embarked on his psychiatric studies, which he completed at the Institute of Psychiatry in
London.

The author of over 200 articles in Canadian, American and European medical journals, Dr. Lamontagne has also
published 37 books and contributed 30 chapters to various collections. Over the years, he has had a career
simuitaneously combining research, teaching, communications and administration.

His work has earned him numerous awards and decorations both within Canada and in the United States, and he is
a recipient of both the Order of Canada and the Order of Quebec. He was named Great Montrealer for 2003 in the
social sector. Currently, Dr. Lamontagne is called upon as a consultant by various organizations and as a speaker
within the health sector and for the general public.

Dawn Lavell Harvard

Dr. Dawn Lavell Harvard, PhD, was elected President of the Native Women's Association of Canada at its 41st
Annual General Assembly, held in July 2015 in Montreal, Quebec. She had been Interim President of the Native
Women's Association of Canada since February 2015 and was Vice-President for almost three years.

She is a proud member of the Wikwemikong First Nation, the first Aboriginal Trudeau Scholar, and has worked to
advance the rights of Aboriginal women as the President of the Ontario Native Women's Association for 11 years.

Dr. Lavell Harvard is a full-time mother of three girls. She has followed in the footsteps of her mother Jeannette
Corbiere Lavell, a noted advocate for Indigenous women’s rights. Since joining the Board of the Ontario Native
Women's Association as a youth director in 1994, Dr. Lavell Harvard has been working toward the empowerment
of Aboriginal women and their families.

She was co-editor of the original volume on Indigenous Mothering entitled “Until Our Hearts Are on the Ground:
Aboriginal Mothering, Oppression, Resistance and Rebirth” and has also recently released a new book, along with
Kim Anderson, entitled “Mothers of the Nations.”
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Susan Lewis

Susan Lewis worked for over 40 years in various roles with the United Way of Winnipeg, including as President and
CEO from 1985 to 2014. She received United Way Centraide Canada’s Excellence Award, United Way’s highest
honour.

Over the years, she has served on the boards and committees of a variety of charities and organizations, including:
the Winnipeg Poverty Reduction Council, End Homelessness Winnipeg, the St-Boniface Hospital board, University
of Manitoba Distinguished Alumni Selection Panel and the Senate Committee on Honorary Degrees.

Nationally she was a board member and Vice Chair of Imagine Canada from 2008 ~2012 and continues to sit on the
Advisory Council. '

Ms. Lewis is a member of the Order of Mahitoba and Order of Canada, and a recipient of the Red Cross
Humanitarian of the Year Award and the Manitoba Museum Tribute Honouree and the University of Manitoba
Distinguished Alumni Award.

Heather Bishop

Heather Bishop is an accomplished musician/singer-songwriter with 14 albums to her credit, along with numerous
music industry awards. She is also a keynote speaker, social activist, visual artist, independent recording artist,
educator, and entrepreneur who has been running her own music recording company for 40 years. She holds a
Bachelor of Arts degree with a Fine Arts major from the University of Regina.

Ms. Bishop has served as Chair of the Advisory Council to the Order of Manitoba; Chair of the Manitoba Film
Classification Board; Finance Chair and Director of the Manitoba Film & Sound Recording Development
Corporation; and Board Chair, Finance Chair and Director of Manitoba Music, a community based non-profit
industry association to promote and foster growth in the Manitoba sound recording industry. She has also
dedicated her time to innumerable benefits and fundraisers in the community, as well as serving with the
Manitoba Cuitural Society of the Deaf.

Among her many honours, Ms. Bishop was awarded the Order of Canada in 2005, the Order of Manitoba in 2001,
an Honourary Doctorate of Laws in 2011, a Queen Elizabeth il Diamond Jubilee Medal in 2012, the Western
Canadian Music Industry Builder Award in 2006, and the YM/YWCA Woman of Distinction Award in 1997.

In 2011 Ms. Bishop released her first book, an edition of her artwork entitled “My Face is a Map of My Time Here".
Her vision is of a socially just, environmentally sound, and spiritually fulfilling world for all.
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Terms of Reference for the Advisory Board
Mandate

1 The independent Advisory Board for Senate Appointments (“Advisory Board”) is an independent and
non-partisan body whose mandate is to provide non-binding merit-based recommendations to the
Prime Minister on Senate nominations.

Composition of the Advisory Board

2 (1) Members of the Advisory Board are appointed pursuant to paragraph 127.1{1){c) of the Public
Service Employment Act as special advisers to the Prime Minister.

{2} The Advisory Board is to consist of

{a) three permanent federal members (“federal members”), one of which is to be appointed as
Chairperson; and

{b) two ad hoc members chosen from each of the provinces or terr:tones where a vacancy is to be filled
(“provincial members”).

(3) The federal members must participate in deliberations relating to all existing and anticipated Senate
vacancies.

(4) The provincial members must participate only in deliberations relating to existing and anticipated
Senate vacancies in their respective province or territory.

Length of Advisory Board Terms

3 (1) The federal members of the Advisory Board are to be appointed for two-year terms. Provincial
members are to be appointed for terms not exceeding one year.

(2) Despite subsection (1), the initial appointments of the federal members will vary in length in order to
permit the staggering of terms, as follows:

(a) the term of the first Chairperson is 30 months;

{b) the terms of each of the first two other federal members are 24 months and 18 months respectively.
(3) The terms of Advisory Board members may be renewed. '
{4) The Advisory Board is to be convened at the discretion and on the request of the Prime Minister who
may establish, revise or extend any of the timelines set out in this mandate.

Support

4 The Advisory Board is to be supported by the Privy Council Office. The head of the Senior Personnel
Secretariat, or his or her delegate, acts as an ex officio secretary to the Advisory Board.

Recommendations

5 In accordance with the terms of this mandate, the Advisory Board must provide to the Prime Minister
for his consideration, within the time period set by the Prime Minister upon the convening of the
Advisory Board, a list of five qualified candidates for each vacancy in the Senate with respect to each
province or territory for which there is a vacancy or anticipated vacancy and for which the Advisory
Board has been convened. The Prime Minister may take into consideration all of the qualified
candidates with respect to all vacancies for that province or territory.
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Recommendation Process

& The members of the Advisory Board must:

{a) at all times, observe the highest standards of impartiality, integrity and objectivity in their
consideration of all potential candidates;

{b) meet at appropriate intervals to set out its agenda, assess candidates, and engage in deliberations;
{c} apply fairly and with consistency the criteria provided by the Prime Minister in assessing whether
potential candidates meet the qualifications, including those set out in the Constitution Act, 1867, for
Senate appointments;

{d} interview potential candidates, at the Advisory Board’s discretion, and verify any references provided

by potential candidates;

{e) in establishing a list of qualified candidates, seek to support the Government of Canada’s intent to
achieve gender balance and to ensure representation of Indigenous peoples and linguistic, minority and
ethnic communities in the Senate; and

{f) comply with the Privacy Act, the Conflict of Interest Act, and the Ethical and Political Activity
Guidelines for Public Office Holders.

7 {1) The members of the Advisory Board must declare any direct or indirect personal interest or
professional or business relationship in relation to any candidate if such an interest or relationship could
reasonably be considered to represent an actual or perceived conflict of interest.

(2) The declaration set out in subsection (1) must include a statement as to any gifts or hospitality
received by the member from the candidate.

{3) If such a declaration is made, the Advisory Board must decide, having regard to the nature of the
relationship, if the member must withdraw from any deliberation about the candidate.

(4} If the Advisory Board decides that the member must withdraw from any deliberation in relation to a
candidate, those deliberations are undertaken by the remaining members of the Advisory Board,
provided the number of members is not less than three.

Consultations

8 (1) In this mandate, “transitional process” means the initial recommendations to be made by the
Advisory Board in early 2016 for the appointment of five Senators in order to fill two vacancies in
Ontario, one in Quebec and two in Manitoba.

{2) Under the transitional process, the Advisory Board must undertake consultations, which could
include groups which represent Indigenous peoples and linguistic, minority and ethnic communities,
provincial, territorial and municipal organizations, labour organizations, community-based service
groups, arts councils, and provincial or territorial chambers of commerce, in order to ensure that a
diverse slate of individuals, with a variety of backgrounds, skills, knowledge and experience desirable for
a well-functioning Senate are brought forward for the consideration of the Advisory Board.

9 Subsequent to the transitional process, an open application process is to be established to allow
Canadians to apply for appointment to the Senate.

10 Advisory Board members may travel for the purpose of performing their functions, including for
meeting with candidates and individuals or groups as part of their consultations.

Confidentiality
11 (1) All personal information provided to, and deliberations of, the Advisory Board are confidential

and must be treated in accordance with the provisions of the Privacy Act.
{2} Any records created or received by the Advisory Board members that are under the control or will be
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under the control of the Privy Council Office are subject to the Access to Information Act and the Privacy
Act.

{3) The members of the Advisory Board must maintain as confidential any information brought before
them in the conduct of their work.

{4) Members of the Advisory Board must sign a confidentiality agreement as a precondition of their
appointment. '

12 No candidate is to be named publicly without their prior written consent.

Reporting

13 (1) Within three months after submitting the names of qualified candidates to the Prime Minister,
under the transitional process and following each subsequent appointment process, the Advisory Board
must provide a report, in both official languages, to the Prime Minister that contains information on the
process, including on the execution of the terms of reference, the costs relating to the Advisory Board’s
activities and statistics relating to the applications received.

(2} In addition, the report may provide recommendations for improvements to the process.

{3} The report must be made public.
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Annex B — News Release from the Independent Advisory Board for Senate Appointments

Consultations launched to seek nominations for Senate positions representing Manitoba, Ontario and
Quebec

January 29, 2016 - Ottawa, Ontario - The Independent Advisory Board for Senate Appointments
{Advisory Board) is pleased to announce the launch of consuitations with Canadian organizations to
identify exceptional individuals who could fill current vacancies in Senate positions for Manitoba,
Ontario and Quebec.

The Advisory Board will engage in consultations with a wide range of organizations in Manitoba,
Ontario and Quebec to ensure that candidates with a variety of backgrounds, skills, knowledge
and experience have the opportunity to be nominated for vacant positions.

In this round of consultations, nominations for Senate candidates will be accepted until

12:00 p.m. Eastern Standard Time on February 15, 2016. The nomination process is two-fold.

An organization must complete and submit a form nominating a potential candidate. The individual
being nominated must complete and submit an application form with the required supporting
documentation requested in that form. Application forms from individuals without a corresponding
nomination from an organization will not be considered, but individuals will have an opportunity to
apply once the permanent phase of the new Senate appointments process is launched later this spring.

The Advisory Board was created as part of a new and non-partisan process to provide the Prime Minister
with non-binding recommendations on Senate appointments. It was established on January 19, 2016
and consists of three permanent federal members, including the Advisory Board’s Chair, and two
members chosen from each province or territory for which a vacancy is to be filled.

Quick Facts:

e The nomination and application forms and related instructions can be found on the Advisory
Board’s website.

e For Phase 1, the Advisory Board will engage in consultations with non-profit organizations,
associations and institutions, groups such as gender-based, Indigenous peoples, linguistic,
minority and ethnic communities, community service organizations, chambers of commerce, as
well as professional, business, arts, environmental, labour, faith and sports organizations, and
educational institutions such as universities and colleges.

e  Members of the Advisory Board currently include federal members Huguette Labelle (Chair),
Indira Samarasekera, Daniel Jutras, and provincial members Murray Segal and Dawn Lavell
Harvard representing Ontario, Sylvie Bernier and Yves Lamontagne representing Quebec and,
Susan Lewis and Heather Bishop representing Manitoba.
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Backgrounder: Senate Appointment Process

Under the Constitution, the Governor General appoints individuals to the Senate. By convention,
Senators are appointed on the advice of the Prime Minister.

The Independent Advisory Board for Senate Appointments is an independent and non-partisan body
whose mandate is to provide non-binding merit-based recommendations to the Prime Minister on
Senate nominations.

As previously announced by the Minister of Democratic institutions, the new Senate appointments
process will be implemented in two phases.

in the transitional phase (Phase 1), five appointments will be made early in 2016 to improve the-
representation of the provinces with the most vacancies (i.e., Manitoba, Ontario and Quebec). These
appointments will be based on the nominations submitted further to the Advisory Board’s consultations
with a broad range of Canadian organizations. During Phase 1, individuals must be nominated by an
organization in order to be eligible to apply.

A permanent process {Phase 2) will then be implemented to fill the remaining vacancies, and will include
an application process open to all Canadians.

There are currently 22 vacancies in the Senate. Manitoba, Ontario and Quebec have the largest number
of vacancies.
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Annex C - Outreach: list of organizations

Building on the guidance for the transitional process included in the Terms of Reference, the Board chose to
undertake broad-based outreach efforts to communicate information about the nomination and application
process for this first round of its recommendations for Senate appointments. The list below was developed by the
Board immediately before the launch of the process and only includes those organizations that received an official
e-mail communication from the Board inviting nominations and applications. Additional outreach was undertaken
by individual members through both direct and indirect communication approaches, such as e-mail, social media

and in-person contact.

ORGANIZATION NAME (in language submitted by Advisory Board member)

A & O: Support Services for Older Adults

Association for Manitoba Archives

Caledon Institute of Social Policy

Aboriginal Business Education Partners

Association franco-ontarienne des
conseils scolaires catholiques (AFOCSC)

Canada’s Association for the Fifty-Plus
(CARP)

Aboriginal Chamber of Commerce

Association of Community Co!!éges of
Canada

Canada's National Artillery Museum

Aboriginal Health and Wellness Centre of
Winnipeg Inc.

Association of Management,
Administrative and Professional Crown
Employees of Ontario

Canadian Academy of Engineering

Aboriginal Social Work Society in Manitoba

Association of Municipalities of Ontario

Canadian Association of Chiefs of
Police

Aboriginal Vision for the North End

Association québécoise du loisir
municipal

Canadian Association of Management
Consultants

ACOMI (African Communities of Manitoba
Inc.)

Association québécoise pour le loisir
des personnes handicapées

Canadian Association of Social Workers

Aga Khan Council for Canada

Associations of Colleges and
Universities

Canadian Association of University
Teachers

Aga Khan Foundation Canada

Ateliers cing épices

Canadian Bar Association

Andrews Street Family Centre

Aurora Family Therapy Centre

Canadian Chamber of Commerce

AQODA Alliance

Awaasis Agency of Northern Manitoba

Canadian Christian Relief and
Development Association

Association Québécoise des CPE (AQCPE)

Bangque de Montréal

Canadian Community Economic
Development Network-Manitoba

Art City

Banques alimentaires du Québec

Canadian Council of Churches

Arthritis Society (Manitoba Division)

Barreau du Québec

Canadian Council of Muslim Women -
Winnipeg Chapter

Artscape

Big Brothers Big Sisters of Winnipeg

Canadian Council on International
Cooperation

Assembiée des Premiéres Nations du
Québec et du Labrador

Bishop's University

Canadian Education Association

Assembly of First Nations

Boys & Girls Clubs of Winnipeg

Canadian Ethnocultural Council

Association des conseils scolaires des
écoles publiques de I'Ontario {ACEPQ)

Brandon University

Canadian Federation of Independent
Business

Association des enseignantes et des
enseignants franco-ontariens (AEFO)

Brock University

Canadian Federation of Students{CFs)

Association des Manufacturiers et
exportateurs du Québec (AMEQ)

Business Council of Canada

Canadian Foundation for Health Care
Improvement

Association des services de garde en milieu
scolaire

Business Council of Manitoba

Canadian Labour Congress
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Canadian Manufacturers and Exporters

CBA — MB {CBA division for Manitoba)

Commission de la Santé et des Services
Sociaux des Premiéres Nations

Canadian Medical Association

CBA Québec

Commission des droits de la personne
et de la jeunesse du Québec

Canadian Mennonite University

Centraide du Grand Montréal

Community Education Development
Association

Canadian Mental Health Association

Centrale des syndicats du Québec
(csQ)

Community Financial Counselling
Services

Canadian Mental Health Association -
Winnipeg Region

Centre culturel franco-manitobain

Community Foundations of Canada

Canadian Museum Association

Centre francophone de Toronto

Community Living Ontario

Canadian Muslim Women's Institute

Centre Renaissance Centre

Community Living Winnipeg

Canadian Nurses Association

Chambre des notaires

Community Ownership Solutions Inc.

Canadian Paraplegic Association Chief Justice of Manitoba Community Unemployed Help Centre
{Manitoba)
Canadian Psychological Association Chiefs of Ontario {COO) Concordia University

Canadian Public Health Association

Child Caring Agency

Confédération des syndicats nationaux
{CSN)

Canadian Red Cross

Christian Horizons

Congress of Aboriginal People

Canadian Red Cross Society (Manitoba
Region)

Canadian International Pharmacy
Association

Congress of Black Women of Manitoba
Inc.

Canadian School Boards Association

City of Toronto

Conseil de la magistrature du Canada

Canadian Teacher's Federation

Club de la médaille d’or

Conseil de la magistrature du Québec

Canadian Union of Public Employees
(CUPE)

CNIB

Conseil du statut de la femme

Canadian Vehicle Manufacturers
Association (CVMA)

Coalition québécoise sur la
problématique du poids

Conseil québécois du loisir

Cancer Care Ontario

College des médecins

COSTH immigrant Services

Capsana Colleges Ontario Council of Women of Winnipeg ¢/o
) Provincial Council of Manitoba Inc.

CARE Commissaire a la santé Croquarium

Carleton University Commission d’enquéte sur les femmes | CUSO

disparues ou assassinées

Carrefour action municipale

Commission de développement des
Ressources Humaines des PN

Daily Bread Food Bank
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EGALE Urban Transition Centre

Fédération des Chambres de
commerce du Québec (FCCQ)

Grand Chief MKO

Ecole de Technologie supérieure

Fédération des femmes du Québec

Groupe entreprises en santé

Ecole nationale d'administration publique

Fédération des syndicats de
I'enseignement (CSQ)

Guid'amies franco-manitobains

Ecole Polytechique

Fédération des travailleurs et
travailleuses du Québec (FTQ},

Habitat for Humanity

Education Quality and Accountability
Office

Fédération éducateurs
physiquesenseignants au Québec

HEC Montreal

Education Workers’ Alliance of Ontario -
Alliance des travailleuses et travailleurs en
education de I'Ontario (EWAO-ATEO)

Fédération kinésiologues du Québec

1ESO {Independent Electricity System
Operator)

Egale Action

Federation of Canadian Municipalities

IMAGINE Canada

Egale Canadian Human Rights Trust

Federation of Law Societies

ImagineAbility

Elementary Teachers' Federation of
Ontario (ETFO)

Fédération professionnelle des
journalistes du Québec

Immigrant & Refugee Community
Organization of Manitoba (IRCOM)

Elizabeth Fry Society of Manitoba

Fédeération québécoise des
municipalités

Immigrant Centre Manitoba Inc.

Elmwood Community Resource Centre and
Area Association Inc.

Fire Fighters Association of Ontario

Immigrant Women’s Association of
Manitoba

End Homelessness Winnipeg

Fondation des maladies du coeur et de
YAVC

Les impatients

Engineering Institute of Canada

Fondation du Grand Montréal

Independent Living Resource Centre

Equal Voice Fondation OLO Institut Armand Frappier

Equiterre Fondation pére Raymond Bernier Institut national de la recherche
scientifique

Extenso Fort Garry Women's Resource Centre Institute for International Women's

Rights ~ Manitoba

Eyaa-Keen Healing Centre Inc.

Girl Guides - Three Areas of Winnipeg

Institute of Chartered Accountants

FADOQ

Global Diversity Exchange (GDX)

international institute for Sustainable
Development - 1ISD

Family Dynamics

Good Neighbours Active Living Centre

international Institute of Women's
Rights - Manitoba

Fédération comité de parents Québec

Governance Research & Resources
institute of Corporate Directors

Inuit Tapiriit Kanatami

Fedération Commissions scolaires Québec

Government & Foundation Relations
TIFF

Jamaican Canadian Association

Fédération de I’Age D’'Or du Québec
(FADOQ)

Graffiti Art Programming

Jewish Child and Family Services
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Jewish Foundation of Manitoba

Manitoba 4-H Council Office

Marymound

Jewish Heritage Centre of Western Canada

Manitoba Archaeological Society

MATCH International

john Howard Society of Manitoba

Manitoba Arts Council

Maytree Foundation

K3 Ni K&nichihk

Manitoba Association for Rights and
Liberties

MB League for Persons with
Disabilities

Kildonan Youth Activity Centre

Manitoba Chamber of Commerce

McGill University

Knowles Centre inc.

Manitoba Council for International
Cooperation

McMaster University

Keewatin Tribal Council (KTC)

Manitoba Farm Women's Conference

Meals on Wheels of Winnipeg

L'Assemblée de la francophonie de
I’Ontario

Manitoba Federation of Labour

Mediation Services: A Community
Resource for Conflict Resolution

I’Assemblée des PN du Québec et du
Labrador

Manitoba Film & Music

Métis National Council

La fédération des communautés
francophones et acadiennes du Canada

Manitoba Foundation

Metrolinx

La Survivance

Manitoba Genealogical Society

Manitoba Metis Federation (MMF)

Lakehead University

Manitoba Heritage Council

Mood Disorders Association of
Manitoba

L'Arche Winnipeg Inc

Manitoba Historical Society

Mount Carmel Clinic

Laurentian University

Manitoba immigrant and Refugee

Settlement Sector Association
Irnaineoal

Muitiple Sclerosis Society of Canada -
Winnipeg Chapter

Law Society of Manitoba

Manitoba Interfaith Immigration
Council

Nation Tribal Health

Law Society of Upper Canada

Manitoba School improvement
Program

National Screen Institute

Le Cercle Moliere

Manitoba Women’s Institute

Nationa! Wildlife Federation

Learning Disabilities Association of
Manitoba Inc.

Manitoba Writers' Guild

Native Women's Association of Canada

Ma Mawi Wi Chi Itata Centre

Manitoba Film and Music

Native Women's Transition Centre

Ma mow we tak friendship centre

Maples Youth Activity Centre

Nature Canada

Macdonald Youth Services

Marlene Street Resource Centre

Ndinawemaaganag Endaawaad

Main Street Project

Martin Prosperity Institute

New Directions for Children, Youth,
Adults and Families
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New Life Ministries

Ontario Long Term Care Association

Plan Canada

North End Community Renewal
Corporation

Ontario Medical Association

Pluri-elles {(Manitoba)

North End Women's Centre

Ontario Nurses Association (ONA)

Police Association of Ontario (PAO)

North Point Douglas Women's Centre

Ontario Professional Fire
FightersAssociation

Powerstream

Northern Assaciation of Community
Councils

Ontario Provincial Police Association

Pregnancy & Family Support Services

NorWest Co-op Community Health

Ontario Public School Boards'

.Association (OPSBA)

Provincial Council of Women
ofManitoba, Inc.

OBA (CBA division for Ontario)

Ontario Public Service Employees
Union

Public Policy Forum

Observatoire de la qualité de I'offre
alimentaire

Ontario Secondary School.Teachers'
Federation (OSSTF)

Rainbow Resource Centre

Opaskwayak Cree Nation (OCN)

Ontario Teachers’ Federation

RCMP

Ontario Energy Board (OEB)

Opportunities for Employment

Reaching E-Quality Employment
Services

Office des professions du Québec

Ordre des administrateurs agréés

Red River College

Office of Francophone Affairs

Ordre des infirmiéres et infirmiers

Regroupement des cuisines collectives
du Québec

Ogijiita Pimatiswin Kinamatwin

Ordre des notaires

Réseau action femmes (French)

Ontario Catholic School Trustees'
Association (OCSTA)

Ordre professionnel diététistes du
Québec

Réseau québécois de Villes et Villages
en santé

Ontario Chamber of Commerce (OCC)

Oshki-Giizhig

Resource Assistance for Youth

Ontario Council of Agencies Serving
Immigrants (OCASI)

Ottawa University

Rural Ontario Municipal Association
{ROMA)

Ontario Council of Educational Workers -
Conseil des Travailleurs de I'Education de
I'Ontario (OCEW-CTEQ)

OUSA - Ontario Undergraduate
Student Alliance

Rose & Max Rady Jewish Community
Centre

Ontario English Catholic Teachers
Association (OECTA)

OXFAM

Rossbrook House

Ontario Federation of Agriculture

Oyate Tipi Cumini Yape Inc.

Royal Aviation Museum of Western
Canada

| Ontario Federation of Labour

Palliative Manitoba

Roya!l Manitoba Theatre Centre

Ontario Hospita!l Association (OHA)

Participaction

Réseau du sport étudiant du Québec
(RSEQ)

Ontario Judicial Council

Philanthropic Foundations of Canada

Samara Canada
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| Ontario: | Ontario:

Gender First Official Language

15%

! & Male & English
I' Female French
i
| Ontario:
| Diversity Representation
[ 20%
| g 15% B S e e S
| B
| B0% - - |
. I R wmew
, Indigenous . Visible Minority i Persons with disabilities
| %) 8% 19% ;' 3%

Key facts (based on 2011 Census data):

Gender representation is consistent with Ontario workforce population

Indigenous representation is above Ontario workforce population (8% vs 2%)

Visible Minorities representation is below Cntario workforce population (19% vs 24%)

Persons with Disabilities representation is below Ontario population 15-64 yrs of age (3% vs 5.5%)
French as a first Official Language is much higher than Ontario representation (15% vs 4.3%)
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Quebec: Quebec:

Gender | First Official Language
| 11%
& Male ' # English
Female 89% , ~ French
. - S | S SN e R et
Quebec:
Diversity Representation
. 12%
g 10%
S 8% - — - -
T 6% . .
S ax -
° 2%
® 0% . . § e P
Indigenous ! . Persons with disabilities
m% 7% | 7% 10%

Key facts (based on 2011 Census data):

Transitional Process Report

Female representation is below Quebec workforce population (41% vs 48%)

Indigenous representation is above Quebec workforce population (7% vs 2%)

Visible Minorities representation is below Quebec workforce population (7% vs 10%)

Persons with Disabilities representation is above Quebec population 15-64 yrs of age (10% vs 3%)
English as a first Official Language is slightly below Quebec representation (11% vs 13.5%)
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Current Senators

Demers, Jacaues
Downe, Percy E.

Doyle, Norman E.

Duffy, Michael

Dyck, Lillian Eva
E

Eaton, Nicole

Eggleton, Art

Enverga, Tobias C.

Jr.
F
Fraser, Joan
Frum, Linda
Furey, George 1,
G
Gagné, Raymonde
Greene, Stephen
H
Harder, Peter
Housakos, Leo
Hubley, Elizabeth

b

Jaffer, Mobina S.B.

Johnson, Janis G.
Joyal, Serge

K

Kenny, Colin

L
Lang, Daniet
Lankin, Frances

Lovelace Nicholas,
Sandra M.

M

MacDonald, Michael

L.

Maltais, Ghislain
Manning, Fabian
Marshall, Elizabeth
Martin, Yonah

Massicotte, Paul J.

Ind.

Lib.

Ind.

Lib.

Lib.

le]

Lib.

Ind.

Ind.

Ind.

Lib.

Lib.

Lib.

Lib.

Ind.

Lib.

Lib.

Quebec (Rigaud)

Prince Edward Island
(Charlottetown)

Newfoundland and Labrador
Prince Edward Island (Cavendish)

Saskatchewan

Ontario

Ontario

Ontario

Quebec (De Lorimier)
Ontario

Newfoundland and Labrador

Manitoba

Nova Scotia (Halifax - The Citadel)

Ontario (Ottawa)
Quebec {Wellington)

Prince Edward Island

British Columbia
Manitoba

Quebec (Kennebec)

Ontario (Rideau)

Yukon

Ontario

New Brunswick

Nova Scotia (Cape Breton)

Quebec (Shawinegan)
Newfoundland and Labrador
Newfoundland and Labrador
British Columbia

Quebec (De Lanaudiere)

http://www.parl.gc.ca/SenatorsBio/

2009-08-27

2003-06-26

2012-01-06

2009-01-02

2005-03-24

2009-01-02

2005-03-24

2012-09-06

1998-09-17

2009-08-27

1999-08-11

2016-04-01

2009-01-02

2016-03-23
2009-01-08

2001-03-08

2001-06-13
1990-09-27

1997~11-26

1984-06-29

2009-01-02

2016-04-01

2005-09-21

2009-01-02

2012-01-06
2011-05-25
2010-01-29
2009-01-02

2003-06-26

2019-08-25
2029-07-08

2020-11-11
2021-05-27

2020-08-24

2020-01-21

2018-09-29

2030-12-02

2019-10-12
2038-01-13

2023-05-12

2032-01-07

2024-12-08

2027-08-25
2043-01-10

2017-09-08

2024-08-20
2021-04-27

2020-02-01

2018-12-10

2023-04-03

2029-04-16

2023-04-15

2030-05-04

2019-04-22
2039-05-21
2026-09-07
2040-04-11

2026-09-10

Page 2 of 4

o
©0

Harper, Stephen (C)

Chrétien, Jean (Lib.)

Harper, Stephen (C)

Harper, Stephen (C)

Martin, Paul (Lib.)

Harper, Stephen (C)

Martin, Paul (Lib.)

Harper, Stephen (C)

Chrétien, Jean (Lib.)
Harper, Stephen (C)
Chrétien, Jean (Lib.)
Trudeau, Justin (Lib.)
Harper, Stephen (C)
Trudeau, Justin (Lib.)
Harper, Stephen (C)

Chrétien, Jean (Lib.)

Chrétien, Jean (Lib.)
Mutroney, Brian (PC)

Chrétien, Jean (Lib.)

Trudeau, Pierre Elliott
(Lib.)

A
Harper, Stephen (C)

Trudeau, Justin (Lib.)

Martin, Paul (Lib.)

Harper, Stephen (C)

Harper, Stephen (C)
Harper, Stephen (C)
Harper, Stephen (C)
Harper, Stephen (C)

Chrétien, Jean (Lib.)
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Current Senators

McCoy, Elaine

Mclnnis, Thomas
Johnson

McIntyre, Paul E.
Mercer, Terry M.
Merchant, Pana
Meredith, Don
Mitchell, Grant

Mockler, Percy
Moore, Wilfred P.

Munson, Jim
N
" Nancy Ruth
Neufeld, Richard
Ngo, Thanh Hai
O

Ogilvie, Kelvin
Kenneth

Oh, Victor
Omidvar, Ratna
P

Patterson, Dennis
Glen

Petitclerc, Chantal

Plett, Donald Neil
Poirier, Rose-May
Pratte, André

R
Raine, Nancy Greene

Ringuette, Pierrette
Rivard, Michel
Runciman, Bob

s
Seidman, Judith G.
Sibbeston, Nick G.
Sinclair, Murray
Smith, David P.

Smith, Larry

Ind.

Lib.

Lib.

Ind.

Ind.

Lib.

Lib.

Ind.

Ind.

Ind.

Ind.

Ind.

Ind.

Ind.

Lib.

Alberta

Nova Scotia

New Brunswick

Nova Scotia (Northend Halifax)
Saskatchewan

Ontario

Alberta

New Brunswick

Nova Scotia (Stanhope St. / South

Shore)

Ontario (Ottawa / Rideau Canal)

Ontario (Cluny)
British Columbia

Ontario

Nova Scotia (Annapolis Valley -
Hants)

Ontario (Mississauga)

Ontario

Nunavut

Quebec (Grandviile)
Manitoba (Landmark)

New Brunswick (Saint-Louis-de-
Kent)

Quebec (De Salaberry)

British Columbia (Thompson-
Okanagan-Kootenay)

New Brunswick
Quebec (The Laurentides)

Ontario (Thousand Islands and
Rideau Lakes)

Quebec (De la Durantaye)
Northwest Territories
Manitoba

Ontario (Cobourg)
Quebec (Saurel)

New Brunswick

http://www.parl.gc.ca/SenatorsBio/

2005-03-24

2012-09-06

2012-09-06

2003-11-07

2002-12-12

2010-12-18

2005-03-24

2009-01-02

1996-09-26

2003-12-10

2005-03-24

2009-01-02

2012-09-06

2009-08-27

2013-01-25

2016-04-01

2009-08-27

2016-04-01

2009-08-27
2010-02-28

2016-04-01

2009-01-02

2002-12-12

2009-01-02

2010-01-29

2009-08-27
1999-09-02
2016-04-02
2002-06-25
2011-05-25 ?

2009-08-27

2021-03-07
2020-04-09

2019-11-02
2022-05-06
2018-04-02
2039-07-13
2026-07-19

2024-04-14
2017-01-14

2021-07-14

2017-01-06
2019-11-06

2022-01-03

2017-11-06

2024-06-10

2024-11-05

2023-12-30

2044-12-15

2025-05-14

2029-03-02

2032-05-12

2018-05-11

2030-12-31

2016-08-07

2017-08-10

2025-09-01
2018-11-21
2026-01-24
2016-05-16
2026-04-28

2021-07-27

Page 3 of 4

Martin, Paul (Lib.)

Harper, Stephen (C)

Harper, Stephen (C)

Chrétien, Jean (Lib.)

Chrétien, Jean (Lib.)
Harper, Stephen (C)
Martin, Paul (Lib.)

Harper, Stephen (C)
Chrétien, Jean (Lib.)

Chrétien, Jean (Lib.)

Martin, Paui (Lib.)
Harper, Stephen (C)

Harper, Stephen (C)

Harper, Stephen (C)

Harper, Stephen (C)
Trudeau, Justin (Lib.)
Harper, Stephen (C)

Trudeau, Justin (Lib.)

Harper, Stephen (C)
Harper, Stephen (C)

Trudeau, Justin (Lib.)

Y

Harper, Stephen (C)

Chrétien, Jean (Lib.)

Harper, Stephen (C)

Harper, Stephen (C)

Harper, Stephen (C)

Chrétien, Jean (Lib,)
Trudeau, Justin (Lib.)
Chrétien, Jean (Lib.)
Harper, Stephen (C)

Harper, Stephen (C)
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Current Senators

Stewart Olsen,
Carolyn

T
Tannas, Scott
Tardif, Claudette
Tkachuk, Davia “
U
Unger, Betty E.
A
verner, Josée
w
Wallace, John D.

Wallin, Pamela
Watt, Charlie

Wells, David M.

White, Vernon

Lib.

Ind.

Ind.

Lib.

C

c

Alberta
Alberta

Saskatchewan
Alberta
Quebec (Montarville)

New Brunswick (Rothesay)

Saskatchewan
Quebec (Inkerman)

Newfoundland and Labrador

Ontario

* Manning, Fabian was also a senator from 2009-01-02 to 2011-03-28
2 Smith, Larry was also a senator from 2010-12-18 to 2011-03-25
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2013-03-25

2005-03-24

1993-06-08

2012-01-06

2011-06-13

2009-01-02

2009-01-02

1984-01-16

2013-01-25

2012-02-20

2037-02-25

2022-07-27

2020-02-18
2018-08-21
2034-12-30

2024-03-26

2028-04-10
2019-06-29

2037-02-28

2034-02-21
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Harper, Stephen (C)

Martin, Paul (Lib.)

Muironey, Brian (PC)
. ‘

Harper, Stephen (C)
P

Har;)..ér,\Stéphen (C)

=

Harper, Stephen (C)
Harper, Stephen (C)

Trudeau, Pierre Elliott
(Lib.)

Harper, Stephen (C)

Harper, Stephen (C)
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In CWB, the applicant commenced an application in respect of a barley plebisicite until 34 days
after the Minister announced it and the applicant was aware of it. The applicant also “waited
another month after filing its application for judicial review before bringing [its] motion for an
expedited hearing”. (par. 19). The applicant had requested that the case be heard within a month.

In this case, the application for judicial review was filed on December 8, 2014 — less than two
business days after the Prime Minister announced that he did not intend to fill Senate vacancies
on December 4, 2014, and 3 calendar days after the applicant learned of the announcement on
December 5, 2014.

In accordance with the Notice to Profession, the applicant first wrote to counsel for the
respondents on January 5, 2015 proposing that early hearing dates be jointly requested in
anticipation of the application being perfected on April 27, 2015 in accordance with the default
time limits set out in the Federal Courts Rules. (See attached).

Counsel for the Respondents advised by letter dated January 15, 2015 of their view that it was
premature and unnecessary to address my request of January 5t pending the determination of the
Respondents’ motion to strike. (See attached).

At the case management conferenced held February 15, 2015, I requested that the motion to
strike be adjourned to the outset of the hearing of the application itself as was ordered by
Milczynski P. in Court File T-1476-14 on August 15, 2014 in respect of another application that
was the subject of a motion to strike on grounds of justiciability and jurisdiction. That request
was dismissed, and, as a result, all remaining steps in the proceeding were effectively held in
abeyance for over four months from the filing of the Respondents’ motion to strike on January
15, 2015 to the dismissal of said motion on May 21, 2015.

As indicated in correspondence dated May 21, 2015, a copy of which was enclosed with my
letter to the Court dated May 22, 2015 requesting a case management conference, | wrote to
counsel for the Respondents proposing an abridged timetable for the remaining steps in the
application the very same day that the motion to strike was dismissed.

I respectfully submit that my conduct throughout this proceeding has consistently reflected the
urgency of the proceeding and a demonstrated intention to avoid unnecessary delays in obtaining
an expedient resolution of the merits of the application.

The Four Questions

Both CWB and Conacher identify the following four questions to be asked when exercising the
Court’s discretion:

1. Isthe proceeding really urgent or does the moving party simply prefer that the matter be
expedited?

2. Will the respondent be prejudiced if the proceeding is expedited?

3. Will the proceeding be rendered moot if not decided prior to a particular event?



.
o

w

3

4. Would expediting the proceeding result in the cancellation of other hearings?

Is the Proceeding Really Urgent?

The application asserts that the Prime Minister’s failure to advise the Governor General to fill
vacancies in the Senate is a violation of the Constitution of Canada. The notice of application has
already survived a motion to strike, in the course of which it was determined that it is not plain
and obvious that the issues raised are either non-justiciable or beyond the Court’s jurisdiction.

As of June 3, 2015, vacancies in the Senate will have been accumulating for 1,000 days. There
are currently 20 vacancies in the Senate, with two additional Senators due to retire no later than
June 30 and July 4, 2015 respectively. The constitutionally guaranteed representation of seven
provinces is currently denied by the failure to fill vacancies from those provinces.

I respectfully submit that, as the application raises a significant issue of the constitutional
validity of government action, time is of the essence.

In accordance with the Canada Elections Act, a federal election is to take place on October 19,
2015.

The respondents have taken the position that the failure to fill Senate vacancies is a purely
political issue and that the breach of a convention that the Prime Minister advise the Governcr
General in respect of such appointments can carry only political consequences.

If the ordinary time limits under the Federal Courts Rules are applied, the Respondents’ record
would be due to be served and filed by September 22, 2015.

If the Court accepts the Respondents’ position in this regard and dismisses the application for
judicial review after a hearing on its merits, it is in the public interest that the pronouncement of
such judgment occur prior to the election of October 19, 2015 — as would more likely have been
the case in the absence of the four month delay occasioned by the Respondents’ unsuccessful
motion to strike.

Finally, the Applicant’s personal family circumstances are such that his availability to prepare
for and attend in Court will likely be significantly reduced as of November 2015 when my wife
is expected to deliver our second child.

Will the Respondents be Prejudiced?
The Respondents have had notice of the application since December 8, 2014.

With respect to the transmittal of Rule 318 material, it was the Respondents’ choice, not the
Applicant’s, to defer compliance with the Rule 317 request in the Notice of Application until
after the motion to strike was adjudicated. There was nothing to prevent the Respondents to
begin to gather the requested tribunal material prior to the service of an Amended Notice of
Application on May 25, 2015. In any event, no abridgment of the time limit for transmitting Rule
318 material has been requested or proposed.
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With respect to the time limit for the service of any further Applicant’s affidavits, and the time
required for the Respondents to prepare responding affidavits, I can advise that the only affidavit
material intended to be filed is in respect of issues specifically raised by the Respondents at the
hearing of the motion to strike.

In particular, I propose that such affidavit material will address the following issues:

e The Applicant’s eligibility for standing by setting out citizenship, residency, and
occupation (all of which were raised by counsel for the Respondents at the hearing of the
motion to strike)

¢ How and when the Applicant became aware of the Prime Minister’s alleged decision not
to appoint Senators (i.e., by reading media reports on December 5, 2014)

e The Applicant’s lack of affiliation with any political party or partisan organization

o The Applicant’s request to the Prime Minister to advise the Governor General to fill
Vacancies in accordance with the Constitution Act, 1867

e With respect to costs:

o The public interest nature of the litigation (as questioned by counsel for the
Respondents at the hearing of the motion to strike) as evidenced by national
media reporting of this proceeding to be attached as exhibits

o The Applicant’s reasonable conduct of the litigation as reflected in
correspondence between the Applicant and counsel for the Respondents and the
Court, all of which are already in the possession of counsel for the Respondents

With respect to the time limit for the Respondents’ affidavits, the Respondents have had notice
of this proceeding since December 8, 2014. But for the motion to strike, the Respondents’
affidavits would have been served by February 25, 2015. Any facts relevant to the Respondents’
defence have presumably been within their knowledge far enough in advance of the proposed
due date of June 29, 2015 to eliminate any potential prejudice arising from an abridgement of the
time limit.

To the extent the Respondents may require additional time to respond to “new” facts contained
in the Applicant’s affidavit material beyond those already summarized above, I would propose
that this could be accommodated as necessary through a tailored extension of time for doing so.

Finally, with respect to the timing of the Respondents’ record, the issues of justiciability and
jurisdiction were already thoroughly argued according to the “plain and obvious” test in the
context of the Respondents’ motion to strike. Since these same issues will need to be re-argued,
notwithstanding the Court’s suggestion (per Lafreniére P.) that the objections would be res
Jjudicata following the motion to strike, there can be no prejudice to the Respondents arising
from an abridgement of time to prepare written submissions on these identical issues. They have

~7
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already been prepared and argued, both in writing and orally, albeit in the context of a motion
that did nothing to resolve the issues raised.

Beyond the issues of justiciability and jurisdiction, the remaining issues of statutory
interpretation, remedy and costs are, I submit, relatively straightforward. If a self-represented
litigant is prepared to commit to addressing these issues within an Application Record according
to an equally abridged timeline, it is difficult to see what prejudice would befall the Respondents,
who are currently represented by two counsel within the largest law department in Canada.

Will the proceeding be rendered moot if not decided prior to a particular event?

As noted above, if the Respondents are correct in their position that only “political
consequences” flow from the Prime Minister’s impugned inaction, and that judicial intervention
is thereby precluded, the timing of the election may render moot the most obvious expression of
political dissatisfaction citizens may choose to express in light of a determination that the Prime
Minister’s inaction is unconstitutional but not subject to a judicial remedy.

Moreover, if the Prime Minister fills the vacancies but only after the election, or if a change in
government results in a change in the policy of the government of the day in respect of Senate
appointments, or a continuation of the existing policy of inaction but without a clear expression
of that policy or “decision”, the underlying issues raised in the application concerning the
constitutional requirement to advise the Governor General to fill Senate vacancies may
reasonably be expected to become moot after the election.

Would expediting the proceeding result in the cancellation of other hearings?

The Applicant is not aware of the Court’s existing availability to hear the application following
the perfection of records either according to the default time limits or according to the proposed
abridge timeline. It is therefore difficult to point to the likelihood of cancellation of other
hearings as a result of an abridgement.

Noting the Court’s publically available Western hearing list, however, it appears that the Court is
presently scheduled to sit in Vancouver for a total of twelve sitting days between the week
following the proposed filing of the Respondents’ record and the federal election of October 19
(i.e., August 12, 13, 17, 26-27, September 21-22, 30, October 1-2, 7-8).

Appropriateness of a Case Management Order

At the time the Court considered motions to abridge time limits in CWB and Conacher, neither
proceeding was subject to case management as is the current proceeding. Having regard to Rules
3 of the Federal Courts Rules and s. 18.1(4) of the Federal Courts Act, I respectfully submit that
it is desirable and appropriate to fix a timetable by case management order rather than require the
parties to prepare and file motion records.

Indeed, the potential delays occasioned by the preparation of motion records and the scheduling
of a court hearing to determine what is frequently dealt with through case management may
render moot the request for an expedited timetable. In my respectful submission, this is time and
effort that could be better served addressing the application on its merits.
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The Applicant sought the Respondents’ agreement “to jointly requesting
hearing dates in anticipation of the application being perfected along the
timeline indicated above, or with any modifications [they] would like to

discuss.”®

On January 15, 2015, the deadline for the transmittal by the Prime Minister of
“a certified copy of the record of all materials placed before and considered by
the Prime Minister in making the decision not to advise the Governor General

to fill the currently existing Vacancies”,” the Respondents served a Notice of

Motion to strike the application for judicial review."

Despite the Applicant’s efforts to resolve the scope and merits of the
Respondents’ objection to transmitting material under Rule 318, and the
impact of the pending motion to strike on the timetable for remaining steps in
the application, these issues were deferred until after the adjudication of the

Respondents’ motion to strike. '’

The Applicant voiced his concerns that a motion to strike was not appropriate
in the context of the present application, would frustrate the objective of
obtaining a just, speedy and expeditious determination of the issues, and may
result in the unnecessary delay and duplication of argument if the
Respondents were unsuccessful in establishing that the “plain and obvious”
test for striking an application had been met.'” To mitigate this, the Applicant

offered various proposals to the Respondents and to the Court, including:

i) that the Respondents’ motion be disposed of in writing, with an oral
hearing scheduled only if the Court determines it to be appropriate upon

review of the materials;13

® Alani Affidavit, para. 8, 10, Exhibit D.

? Alani Affidavit, Exhibit B; Federal Courts Rules, ss. 317-318.

10 Alani Affidavit, para. 11, Exhibit E.

' Alani Affidavit, paras. 13, 17-19, 25-29, Exhibits G, K, L, M, S, T, U, V.
'2 Alani Affidavit, paras. 12-20, 25, Exhibits F-N, S.

" Alani Affidavit, Exhibit F.
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at this time.”**

On June 15, 2015, the Respondents advised the Court that no material would
be transmitted under Rule 318 because “...[T]here was no ‘decision not to
advise the Governor General to fill the currently existing [Senate]
Vacancies’...”.*’

By letter dated June 15, 2015, counsel for the Respondents stated, in part:

“In the absence of a formal motion to expedite or any evidence in
support of your assertions, we see no utility in engaging in an
academic debate on the merits of your apparent position at this

time. Suffice it to say that, in our respectful submission, we find
neither of the grounds you have raised to be persuasive. They
certainly do not provide a justification for denying either party the
opportunity to properly prepare their respective cases. In sum, it is
our position that the timing of the next federal election is not a factor
that ought to govern the determination of either the procedural
deadlines or the hearing date of this application.”36

On June 15, 2015, the Applicant wrote to counsel for the Respondents
reiterating his intention to request through case management a direction as to
whether the Court can accommodate a hearing date between the current time
limit for service and filing of the Respondents’ Record (i.e., September 29,

2015) and October 19, 2015.%”

Referring to the Notice to the Parties and the Profession dated November 18,
2010, the Applicant inquired as to counsel’s time estimate for the hearing of
the application and counsel’s availability for a hearing after September 29,

201538

By reply dated June 16, 2015, counsel for the Respondents declined to

provide a time estimate for the hearing of the application or advise as to their

availability for a hearing until after the production of the Respondents’ record

3* Alani Affidavit, para. 49, Exhibit II.
3% Alani Affidavit, para. 52, Exhibit HH.
% Alani Affidavit, para. 50, Exhibit II.
*7 Alani Affidavit, para. 51, Exhibit IL.
3% Alani Affidavit, para. 51, Exhibit II.
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Under this or a substantially similar timetable, to which the Applicant would
be prepared to commit if a hearing date were to be fixed accordingly, the
Court could hear the application after the perfection of the application on
September 9. Twenty days of time would be “reclaimed” by the Applicant’s
unilateral commitment to producing his application record earlier than

required.

Subject to the Court’s and counsel’s availability, this would yield 39 days
between the perfection of the application and the October 19 election in
which to conduct a pre-hearing review of the materials, hear the application,

and potentially render judgment.

Option 2: Time period for cross-examinations expedited and abridged

60.

61.

62.

63.

With respect to cross-examination on affidavits, the Applicant has already
produced the totality of his Rule 306 affidavits. But for the prohibition under
Rule 84 against cross-examining deponents of an affidavit before having
served every affidavit a party intends to rely on and against filing affidavits
after cross-examining the deponent of an affidavit, the Respondents would be
free to cross-examine the deponents of the Applicant’s Rule 306 affidavits at

any time.

The Applicant is prepared to consent to waive the requirements of Rule 84 in
order to obtain an expedited hearing date. To that end, the Applicant seeks an
order granting leave under Rules 84(1) and (2) as necessary to modify the
time periods to accommodate an early hearing date as requested on this

motion.

The Applicant is also prepared to present for cross-examination on his own

Rule 306 affidavit forthwith if the Respondents seek to cross-examine him.

As the Respondents’ affidavits are currently due on or before July 31, 2015,
and the Applicant does not oppose an early cross-examination on his Rule 306

affidavits, the Applicant proposes that the time period for cross-examinations



to be completed be abridged from August 20, 2015 to such earlier date as the

Court determines to be appropriate in the circumstances.
Option 3: Time period for production of application records to be abridged

64.  If additional time is required between the perfection of the application an
early hearing date as requested beyond that which might be “saved” through
any combination of Options 1 and 2 above, the Applicant proposes that the 20
day time period for the production of each party’s record be abridged at the

Court’s discretion.

65.  As indicated above, the Applicant is prepared to commit to producing his
record on or shortly after the time period fof completing cross-examinations.
Subject to the need to cross-examine the Respondents’ affiants at all, and their
availability to attend for cross-examination, this could reasonably include
producing the Applicant’s record shortly after the current July 31, 2015 time

limit for the production of the Respondents’ affidavits.

C. GENERAL PRINCIPLES GOVERNING THE ABRIDGMENT OF TIME

66.  Rule 8(1) of the Federal Courts Rules provides:

Extension or abridgement Délai prorogé ou abrégé

8. (1) On motion, the Court may 8. (1) La Cour peut, sur requéte,

extend or abridge a period provided proroger ou abréger tout délai prévu

by these Rules or fixed by an order. par les présentes régles ou fixé par
ordonnance.

67.  Rule 8 does not codify factors constraining the Court’s discretion to abridge
time.”® However, the Court’s jurisprudence has established that the following

non-exhaustive factors may be considered:

i) the effect of the abridgement on the respondent generally and on its ability

%% Canadian Wheat Board v. Canada (Attorney General), 2007 FC 39 at para. 13
[“Wheat Board”].
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86.
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6 days of the Rule 8 motion being heard.*

In Trotter, an application filed April 26, 2011 seeking to make public a report
of the Auditor General ahead of a general election scheduled for May 2, 2011
was the subject of a Rule 8 motion.®> While Néel J. expressed doubts about
whether the application could could be prepared and heard in time,* he
indicated that “This situation would have been different had the Applicant not
filed her application less than a week before the election”, noting that the
Auditor General’s refusal had “been public and unequivocal since at least

April 11,2011.7%

In Winnicki, Noel J.A. rejected a motion for an expedited hearing where the
applicant was in a position to proceed with its application since November 24,
2006, but, for reasons unexplained, failed to do so until December 22, 2006.
As a result, the Court concluded that the applicant’s “desire to expedite the

application only arises because it failed to present the application earlier.” ¢

In this case, the application for judicial review was filed on December 8, 2014

— less than two business days after the Prime Minister announced that he did

not intend to fill Senate vacancies on December 4, 2014, and 3 calendar days

after the applicant learned of the announcement on December 5, 2014.57

The Applicant in this proceeding clearly and consistently demonstrated an
intention to avoid unnecessary delays in bringing forward the application to a

hearing on its merits.

With respect to the fixing of hearing dates for the application, the Applicant
attempted at various stages of the proceeding to apply the Court’s guidance

set out in its Notice to the Parties and the Profession of November 18, 2010,

2 May at paras. 15-16.

5 Trotter at para. 3, 12.

5 Tyotter at para. 14,

55 Trotter at para. 15.

5 Winnicki at para. 3.

57 Alani Affidavit, paras. 2-4.
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90.

91.

92.

93.

which contemplates that parties may request that a hearing date for an
application be set prior to the filing of their application records®® rather than

waiting to file a requisition for hearing under Rule 314.

The Notice states: “The Court will endeavour to accommodate early requests
for hearing dates whenever possible.” The key prerequisite for such a request
is the parties’ agreement to a schedule of steps required for the perfection of

the application.

On January 5, 2015, the Applicant sought the Respondents’ consent to a
timetable and to jointly request hearing dates in anticipation of the application
being perfected according to the ordinary time periods set out in the Federal
Courts Rules — without the need for any abridgments of time. Under the
Rules, the application at that time would have been perfected on or before

April 27, 2015.%°

The Applicant’s first attempt to confirm a timetable and request hearing dates
accordingly was ultimately thwarted by the filing of the Respondents’ motion
to strike the application on January 15, 2015.

Subsequent efforts to avail of the option for requesting early hearing dates
after the dismissal of the Respondents’ motion to strike -- including without
the necessity of abridging time limits — were rejected by the Respondents.
They took the position that it would not be appropriate to discuss time
estimates for the hearing — or even their counsel’s availability for a hearing —
until after their responding application record had been filed and the

requirement for a Rule 314 requisition for hearing was triggered.”

Unlike in previous cases where the Court has denied abridgments under Rule

8, the Applicant has not created a false sense of urgency by failing to act

% Notice to the Parties and the Profession: “Early Hearing Dates for Applications in
~ the Federal Court” issued November 18, 2010 [ “Early Hearing Dates Notice”].

% Alani Affidavit, para. 8, Exhibit D.

0 Alani Affidavit, paras. 51, 53-56, Exhibit I1.






























3. Ifthis Court nevertheless concludes that the Minister’s announcement makes the appeal
or the application moot, the Court ought to exercise its discretion to hear the appeal and
permit the Federal Court to exercise its discretion as to whether to hear the underlying
application.

4. If this Court declines to hear the appeal, or allows the appeal on the new ground of
mootness, costs ought to be awarded in favour of the Respondent in this Court and below.

The Minister’s announcement does not render moot the appeal of the underlying
application
The Court's Direction refers to "the Government's undertaking to fill the current vacancies within

the calendar year". In fact, nothing in the Minister's news release commits to filling the current
vacancies within the current year, or at all.

The news release accompanying the Minister's announcement indicates that an Advisory Board
has been established to recommend to the Prime Minister nominees for five of the existing 22
vacancies. With respect to timing, the news release also states: “It is hoped that five vacancies
(two in Manitoba, two in Ontario and one in Quebec) will be filled by early 2016.” [Emphasis
added]. It goes on to state: “The permanent process will be established later in 2016 and will
include an application process open to all Canadians.”

Notwithstanding the reference in the Court's Direction to the Government's "undertaking", the
news release is silent on the Government's intentions regarding:

a) when an Advisory Panel will be established to recommend nominees for 17 of the 22
existing vacancies,

b) when the 17 remaining vacancies will actually be filled,

¢) when Advisory Panels will be established to recommend nominees for any of
vacancies that will necessarily arise as a result of the upcoming mandatory
retirements of:

i.  the Hon. Senator Irving Gerstein (Ontario) on February 10, 2016;
ii.  the Hon. Senator C. Hervieux-Payette (Quebec) on April 22, 2016;
ili.  the Hon. Senator David P. Smith (Ontario) on May 16, 2016;
iv.  the Hon. Senator Michel Rivard (Quebec) on August 7, 2016;

v. the thirty other Senators whose mandatory retirement will occur before the
next scheduled federal election.

In its Reasons for Order declining to expedite the hearing of the underlying application to occur
before the federal election of October 19, 2015, the Federal Court (Gagné J.) stated:

“However, if [the Applicant’s] real intention is to have a declaration from the Court
dealing with a Prime Minister’s duties and obligations with respect to Senate

! Government of Canada, “Minister of Democratic Institutions Announces Establishment of the Independent
Advisory Board for Senate Appointments”, January 19, 2016 (News Release): http://news.gc.ca/web/article-
en.do?nid=1028349
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appointments, this application for judicial review might not be moot if the vacancies are
filled before a final judgment is rendered.”?

It follows, a fortiori, that neither the appeal nor the application is made moot by the
announcement of an intention to fill some of the vacancies, and which is devoid of any
commitment, reflected in an Order-in-Council, statute, or otherwise, to fill all existing vacancies
according to any stated timeline.

In sum, the raison d’étre of the application has not disappeared. All of the relief claimed in the
amended notice of application remains relevant.’

The Federal Court is the appropriate forum for determining mootness in the circumstances
of this case

The hearing of the underlying application, which has already been perfected with complete
memoranda of fact and law, affidavit evidence, transcripts of cross-examination, has been
adjourned generally by consent pending disposition of this interlocutory appeal from a dismissed
motion to strike the application.

Unlike an appeal from a final judgment, the record before this Court lacks the factual record and
written representations of the parties on all of the issues raised in the application rather than
merely the written representations of the parties on the narrow issues raised in the appeal.

It would be appropriate to defer the issue of mootness to the Federal Court where the parties may
have the benefit of preparing fulsome arguments and referring to a complete factual record.

Moreover, as this Court recently noted in Cathay Pacific Airways Limited v. Air Miles
International Trading B.V., it is preferable to have some determinations made by the Federal
Court, which are then subject to appeal to this Court:

“As a practical matter, since the Federal Court’s decision is subject to appeal to this
court, both the Court and the parties are entitled to have the Federal Court’s assessment
of the probative value of the new evidence. If this Court finds that the Federal Court erred
in a way which justifies its intervention, the absence of that assessment is a factor which
militates for the return of the matter to the Federal Court for redetermination, rather than
for the exercise of this Court’s discretion under subparagraph 52(1)(b)(i) of the Federal
Courts Act, R.S.C. 1985 c. F-7.74

The Court ought to exercise its discretion to hear the appeal and permit the Federal Court
to exercise its discretion as to whether to hear the underlying application

In the alternative that the Court determines that the Minister's announcement of the government's
intentions regarding some of the existing vacancies renders the appeal moot, the Court ought
nevertheless to exercise its discretion to permit the underlying application to proceed in order to
resolve the underlying issue, which has been fully canvassed in the application already perfected.

As Sopinka J. wrote in Borowski “...an expenditure of judicial resources is considered warranted
in cases which although moot are of a recurring nature but brief duration. In order to ensure than

* Alani v. Canada (Prime Minister), 2015 FC 859 at para. 24.
* See Borowski v. Canada (Attorney General), [1989] 1 SCR 342 at 357 [Borowski].
#2015 FCA 253 at para. 19.



an important question which might independently evade review be heard by the court, the
mootness doctrine is not applied strictly.”’

As the Supreme Court of Canada observed in Borowski, there are a category of cases where “[i]f
the point was ever to be tested, it almost had to be in a case that was moot.”®

The scope of the Prime Minister’s constitutional obligation to recommend Senate appointments
within a reasonable time is such a case. If the doctrine of mootness were applied strictly, the
question could evade review by the judiciary, whose duty it is “to ensure that the constitutional
law prevails”,” by requiring fresh proceedings each time a single Senate vacancy is filled, or, in
this case, the government announces an intention to fill some of the existing vacancies at some
indeterminate point in the future.

As for this specific appeal itself, subject to the Appellants’ election to discontinue their appeal,
the procedural issues raised are of general interest to other Federal Court litigants and ought to be
resolved in any event.

In particular, this appeal provides this Court with an opportunity to clarify whether the
preliminary motions to strike applications for judicial review ought to be encouraged, as the
Appellants contend, rather than raising objections on points of law to be determined at the
hearing of an application on its merits.

Costs ought to be awarded in favour of the Respondent in this Court and below

If this Court determines that the appeal is moot, or allows the appeal on the new ground that the
underlying application is moot, and declines to exercise its discretion to hear the appeal or permit
the Federal Court to exercise its discretion to hear the underlying application, costs ought to be
awarded to the Respondent.

If the issues in the underlying litigation have become moot with the passage of time, it was
through no fault of the Respondent. Throughout this proceeding and in the Court below, each
time limit has been complied with, and not once has an extension of time been sought, by the
Respondent. A motion to expedite the underlying application was brought, without success, to
recover some of the delay occasioned by the Appellants’ motion to strike. Meanwhile, the scope
and timing of the Minister’s announcement has presumably been known to the Appellants for
some time. Nevertheless, the Appellants did nothing to raise the issue of mootness in advance of
the hearing of this appeal. If the Court determines that any of its or the parties’ time and
resources were needlessly expended, such loss was occasioned solely by the Appellants.

Finally, as the Supreme Court of Canada recently confirmed in Caron v. Alberta, it is open to a
Court to exercise its discretion, in appropriate circumstances, to award costs on appeal and in the
courts below regardless of the outcome. As in Caron, this litigation has raises issues of
considerable public interest and has served an important public function.®

% % k

I respectfully request an opportunity to elaborate upon or supplement these submissions in
response to any arguments raised by the Appellants at the hearing of this appeal.

* Borowski, supra at 360.

® Ibid. at 360-361.

” Re Manitoba Language Rights, [1985] 1 SCR 721 at 745.
8 Caron v. Alberta, 2015 SCC 56 at paras. 109-114.
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On December 4, 2014, former prime minister Stephen Harper indicated he wasn’t planning to
appoint any more Senators. There were then 16 vacancies in the Upper Chamber. For his part,
then opposition leader Tom Mulcair suggested the Senate be left to “wither on the vine” through
attrition.

Earlier that year, as leader of the Liberal Party of Canada, you announced the expulsion from
caucus of all Liberal Senators. You also proposed an “open, transparent, non-partisan process”
that would see all Senators sit as independents.

Although the Liberal Party was the only major national political party whose plans for the Senate
weren’t, in my view, obviously unconstitutional, it was also limited at the time to third-party
status. If memory serves, it was not long after that polling models projected only a 0.7% chance
that you would lead a majority government following the October 2015 election.

When confronted with the news that a sitting Prime Minister was by all appearances defiantly
flouting the Constitution — and without any other mechanism for accountability obviously
availabie — I brought an application for judicial review of the Prime Minister’s decision not to
advise the Governor General to fill Senate vacancies and asked the Federal Court to issue a
declaration that the Prime Minister must provide such advice within a reasonable time after a
vacancy happens.

This litigation was brought on my own behalf and at my own expense. The lawsuit did not seek
any damages -- just a decision from the courts declaring what the law requires from a Prime
Minister when it comes to filling Senate vacancies.

As the case made its way through the court process, the government responded by seeking to
have the case dismissed outright before the application could be heard. The government lost,
then appealed, and then, most recently (after the election) lost again on appeal. The case is now
scheduled to be heard by the Federal Court on June 22-23, 2016.

Steps Your Gevernment has Taken to Address Senate Vacancies

Two months after your Cabinet was sworn in, the Hon. Minister Monsef announced the
establishment of the Independent Advisory Board for Senate Appointments and expressed hope
that five vacancies would be filled by early 2016 with a permanent process set up later in 2016.

[ applaud your government’s willingness to confront some of the challenges affecting the Senate,
including the perception many Canadians have that the Senate is a patronage dumping ground for
partisan hacks. I hope this experiment works and, assuming it does, that it serves as a persuasive
blueprint for future Prime Ministers to consider adopting. But let’s not forget it’s an experiment
in its very early stages.

More can and should be done to protect the integrity and functioning of the Senate, which you
have recognized can be “[a] place that allows for reflective deliberation on legislation, in-depth
studies into issues of import to the country, and, to a certain extent, provide a check and balance
on the politically driven House of Commons.” You have also reminded us that “in Canada, better
is always possible.”

With today’s resignation for health reasons of Senator Chaput from Manitoba, there are 24
vacancies in the 105-seat Senate. Never since Confederation has there been as many empty seats



as exists today. While most of those vacancies accumulated before you took office as Prime
Minister, the fact remains that the level of representation guaranteed by the Constitution has
worsened, not improved, during your watch.

Share Your Rationale for a Staggered Approach to Filling Senate Vacancies

I am not suggesting that it’s unreasonable that your government appears to be proceeding
cautiously with its bold experiment. I understand that the initial recommendation of five Senators
was focused on the three provinces with the greatest number of unfilled vacancies: Manitoba,
Ontario and Quebec.

But, as far as I’m aware, your government has not explained why Advisory Boards haven’t been
struck to consider recommendations for the 17 (now 19) other existing vacancies, or the six
others that will occur due to mandatory retirements in the next year alone.

What concerns me is not that the new process your government has begun to impiement is
causing unreasonable delay in addressing the existing and forthcoming vacancies, but that your
absence of public justification for the delay undermines respect for the Constitution.

As you know, Canada wasn’t born out of revolution but was created through a series of orderly
negotiations resulting in terms of Confederation. The specific formula for regional representation
in the Senate has been described as the sine qua non of this uniquely Canadian nation-building
exercise. It’s also part of the supreme law of Canada, which nobody can choose to ignore. With
the greatest of respect, that includes you.

1 therefore urge you to share publicly the reasons why proceeding with a staggered approach to
appointments supports rather than undermines the constitutional role of the Senate, and by what
criteria you consider yourself accountable for ensuring the vacancies are filled in a reasonable
time. By doing so, you can demonstrate that your government does not consider the express
terms of the Constitution to be mere suggestions but rather an integral part of your job
descriptions not to be taken lightly.

Make Yourself Accountable

As things stand, the government’s position as indicated in its response to the pending judicial
review application appears to be that a Prime Minister can take as long as he or she wants to fill
each Senate vacancy. Mr. Harper went so far as to say last July that “under the Constitution of
the day, the Prime Minister has the authority to appoint or not appoint” Senators.

Whether the government’s legal arguments supporting this position will be accepted by the
courts remains to be seen. But, law aside: does giving the Prime Minister unbounded discretion
to decide if and when to fill empty Senate seats strike you as good public policy? Given the
Senate’s role in providing a check against the power of the Prime Minister and Cabinet, and the
promise of regional representation bargained for at Confederation, does this cohere with your
view of Canada as “a nation of fairness, of justice and of the rule of law”?

1 expect that a court declaration as to a Prime Minister’s obligation to advise the Governor
General to fill Senate vacancies would provide enduring guidance and prevent the sort of overt
obstructionism advocated by Messrs. Harper and Mulcair. But waiting for the Courts to consider
weighing in is not the only option, and it’s certainly not the most cost-effective option. As Prime



Minister, you are uniquely positioned to set standards for when Senate vacancies will be filled
now and in the future.

Legislation establishing time limits for filling Senate vacancies would provide a brake on a
subsequent administration committed to stalling (or eliminating) appointments. A Prime Minister
might succeed in commanding a majority in the House of Commons to repeal these time limits,
but he or she would also require the Senate’s approval to do so. Whatever the partisan (or non-
partisan) makeup of the Senate, one would hope sober second thought would guard against doing
this absent clear justification.

As it happens, a bill imposing a time limit within which the Prime Minister must advise the
Governor General to fill Senate vacancies has already been introduced and debated in
Parliament. In 2007, Senator Wilfred Moore introduced Bill S-224 to clarify the law in response
to Mr. Harper’s unwillingness to fill the 14 vacancies that existed at the time. It proposed a
statutory obligation that the Prime Minister recommend to the Governor General a fit and
qualified person for appointment to the Senate within 180 days after a vacancy happens.

Bill S-224 was debated and approved by the Senate in 2008 but died on the Order Paper in the
House of Commons.

I urge you to consider supporting similar legislation during your term as Prime Minister, even if
it means recognizing a limit on your own power.

Recognize the Value and Cost of Public Interest Litigation

Some commentators have suggested, cynically, that Mr. Harper may have welcomed a
constitutional challenge to his moratorium on Senate appointments because a court ruling would
provide him with political cover to appoint Senators while allowing him to cater to populist
sentiments favouring abolition by stealth. Whatever his motivation, I trust you don’t need a court
ruling to do what you feel is right, even if it’s unpopular.

I similarly prefer to believe that you would not abide the halfhearted defence of a constitutional
challenge your government inherited, of which a potential outcome would embarrass your
political opponents -- even if “lost” while on your government’s watch.

Holding government accountable through litigation takes time and isn’t free. Under the court’s
existing rules, the most I could possibly hope for if successful is to recover my out-of-pocket
expenses. Conversely, the government has consistently argued that I should be ordered to
reimburse its legal expenses. Dangling the threat of a significant legal bill if I’m unsuccessful —
the amount of which has never been shared publicly— the government has on numerous occasions
encouraged me to withdraw the constitutional challenge on a “without costs” basis.

I’m not asking your government to fund a challenge to the legality of its own actions, as was
asked (and agreed to) for example in the case of Mr. Edgar Schmidt’s pending challenge to the
Minister of Justice’s vetting of proposed legislation for compliance with the Charter, or as seems
to be reflected in your direction to your Ministers of Justice and Canadian Heritage to restore a
modern Court Challenges Program.



I do, however, ask you to consider whether the threat of being required to personally fund the
government’s defence of a public interest test case is consistent with your commitment to leading
an open, transparent and accountable government.

An Alternative to Further Public Expense

Finally, although I’'m prepared to follow through with the court case scheduled to be heard this
June — the evidence and main argument having already been prepared and filed before the
election took place — I respect your commitment to prudence in the handling of public funds. I
am not rigidly attached to the idea of litigation for the sake of litigation, even though as a lawyer
interested in the development of the law I would be very interested to see these constitutional
issues addressed. I offer what I’'m certain will be a less expensive alternative.

If your government is willing to firmly commit itself to the path it has proposed for filling Senate
vacancies by establishing clear, measurable timelines for implementation that demonstrate an
appropriate regard for the promise of regional representation reflected in the Constitution, I
would accept that it’s unnecessary to engage the court process further at this time.

Rather than incurring further public expense in seeking a court decision, the legal arguments and
evidence already developed could be kept “shelf ready” for a future challenge if and when a
Prime Minister appears unwilling to fulfill his or her obligations regarding the Senate within a
reasonable time.

As for the time and expenses I’ve already incurred, any modest amount your government is
prepared to contribute to partially offset these, as token acknowledgment of the public interest
served by raising this issue, would be accepted without objection.

Tell Us Where You Stand

I appreciate that you and your government have a busy and ambitious agenda to implement in the
months and years ahead. I also realize that, absent the obligation to respond to the ongoing court
challenge, the issue of Senate vacancies may not be one that your government feels strong public
pressure to address.

Nevertheless, [ urge you, in the interests of openness and transparency, to be clear with
Canadians about your intentions and where you stand as Prime Minister, either in solidarity or in
contrast to your predecessor from whom these issues were inherited:

1. If you agree with Mr. Harper’s position that it’s good public policy to defer to the Prime
Minister’s sole discretion to determine if and when Senate vacancies are filled, explain
why.

2. If you disagree, say so and do something about it. Make clear the criteria by which you
consider yourself accountable. Better yet, make yourself (and your successors)
accountable through clear and transparent legislation.

3. If you remain opposed to the ongoing constitutional challenge to unfilled Senate
vacancies, consider withdrawing your government’s demand to recover its legal costs.
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8. Mr. Alani did not, in either the original or the amended application for judicial review,
assert that any particular Senate seat had been left vacant for too long. Rather, apart from
costs, the sole relief sought in the amended notice of application is a “declaration that the
Prime Minister of Canada must advise the Governor General to summon a qualified

Person to the Senate within a reasonable time after a Vacancy happens in the Senate.™

On May 29, 2015, Mr. Alani wrote to the Federal Court suggesting an abbreviated
timetable for the remaining steps in the litigation so as to allow it to be heard before the

October 2015 federal election (the “May 29 Letter”). In that letter he observed:

Will the proceeding be rendered moot if not decided prior to a particular
event?

As noted above, if the Respondents are correct in their position that only
“political consequences” flow from the Prime Minister’s impugned inaction,
and that judicial intervention is thereby precluded, the timing of the election
may render moot the most obvious expression of political dissatisfaction
citizens may choose to express in light of a determination that the Prime
Minister’s inaction is unconstitutional but not subject to a judicial remedy.

Moreover, if the Prime Minister fills the vacancies but only after the election,
or if a change in government results in a change in the policy of the government
of the day in respect of Senate appointments, or a continuation of the existing
policy of inaction but without a clear expression of that policy or “decision”,
the underlying issues raised in the application concerning the constitutional
requirement to advise the Governor General to fill Senate vacancies may
reasonably be expected to become moot after the election,

[Emphasis added].’

10. On June 11, 201 5, Mr. Alani wrote to counsel for Canada seeking to expedite the hearing.

He again raised concern that if the matter was not heard before the upcoming federal

election, the issues raised in the application may become moot.®

4 Amended Notice of Application, Applicant’s Application Record, Tab 2, Page 5.

3 Affidavit of Karen Wong, affirmed May 6, 2016 (“Wong Affidavit”), Respondents’
Motion Record, Vol. 1, Tab 3, para 2 and Exhibit “A”, page 77.

¢ Wong Affidavit, Respondents’ Motion Record, Vol. 1, Tab 3, para 3 and Exhibit “B”
page 84.
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11. On June 17, 2015, Mr. Alani filed a motion seeking to abridge timelines and set the
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application for hearing at the earliest possible date (the “Motion to Expedite™).

12. In his written representations in support of the Motion to Expedite, Mr. Alani submitted
that the Court should expedite the proceeding as it might be rendered moot by the

upcoming federal election. He submitted:

While neither party nor the Court can predict with certainty the impact of the
October 19th federal election on this proceeding, the Applicant submits the
following as reasonable hypotheticals that could realistically render the

proceeding moot:

D

iii)

13. On July 14, 2015, Justice Gagné released a judgment dismissing the Motion to Expedite.®

14. On July 24, 2015, Prime Minister Harper announced a policy of a moratorium on further
Senate appointments, pending sufficient provincial agreement on reform or abolishment
of the Senate, or until appointments become necessary in order for government legislation
to be passed by the Senate (the “Moratorium Announcement”).” Mr. Alani did not seek

judicial review of the Moratorium Announcement, apparently choosing instead to pursue

If shortly before the election the Prime Minister resiles from his
stated intention not to appoint Senators, it is reasonably foreseeable
that the Respondents may raise mootness as a bar to proceeding with
the application; ,

If the Prime Minister remains in office following the election and
thereafter resiles from his stated intention not to appoint Senators, it
is also reasonably foreseeable that the Respondents may raise
mootness as a bar to proceeding with the application; and

If the Prime Minister does not remain in office following the election,
it is reasonably foreseeable that the Respondents may raise ripeness
as a bar to proceeding with the application unless and until the new
Prime Minister states a similar intention not to appoint Senators.’

his challenge to the December 4 Comments. .

" Wong Affidavit, Respondents’ Motion Record, Vol. 1, Tab 3, para 4 and Exhibit “C”,

pages 105-106.

8 Alani v. Canada (Prime Minister), 2015 FC 859 (“Alani, Motion to Expedite™),
Respondents’ Motion Record, Vol. 2, Tab 2.

® Affidavit of Lyse Cantin, sworn May 12, 2016 (“Cantin Affidavit”), Respondents’
Motion Record, Vol. 1, Tab 2, para 2 and Exhibits “A” and “B” at pages 10-11.
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15. On October 19, 2015, the Forty-Second General Election was held for the House of
Commons. This resulted in the formation of a new government with the Right

Honourable Justin Trudeau serving as Prime Minister.

16. On December 3, 2015, the Honourable Maryam Monsef, Minister of Democratic
Institutions, announced a plan to establish an Independent Advisory Board for Senate
Appointments (the “Advisory Board”). The Minister set out that the Advisory Board
would be established to provide the Prime Minister with advice on appointees to the
Senate, guided by public, merit-based criteria. !° Further, the Minister announced that the
new appointments process would be implemented in two phases, with five appointments
made in early 2016 during a transitional process to improve representation of the
provinces with the most vacancies, followed by a permanent process to replenish the
remaining vacancies later in 2016, including an application process open to all Canadians

(the “Minister’s December 3 Announcement”).'!

17. On January 19, 2016, by Order in Council PC 2016-0011 (“OIC 2016-00117), the
Governor in Council established the Advisory Board. Attached as a schedule to OIC
2016-0011 are the Terms of Reference of the Advisory Board (the “Terms of

Reference”).!?
18. The Terms of Reference set out the mandate of the Advisory Board:

1. The Independent Advisory Board for Senate Appointments (“Advisory
Board”) is an independent and non-partisan body whose mandate is to provide
non-binding merit-based recommendations to the Prime Minister on Senate
nominations.'?

19 Cantin Affidavit, Respondents’ Motion Record, Vol. 1, Tab 2, para 3 and Exhibits “C”
and “D” at pages 15-18.

! Cantin Affidavit, Respondents’ Motion Record, Vol. 1, Tab 2, para 3 and Exhibit “D”
at page 17.

12 Cantin Affidavit, Respondents’ Motion Record, Vol. 1, Tab 2, para 4 and Exhibits “E”
and “F” at pages 19-21.

13 Cantin Affidavit, Respondents’ Motion Record, Vol. 1, Tab 2, para 5 and Exhibit “F”
at page 20.
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27,

28.

29,
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As Mr. Alani refused to withdraw his application, the Strike Appeal proceeded on January
25, 2016. The Federal Court of Appeal dismissed the Strike Appeal, on the basis that
Justice Harrington did not err in concluding it was not plain and obvious that the

application was bound to fail.}

On March 1, 2016, Mr. Alani posted an open letter to Prime Minister Trudeau on his
website, www.anizalani.com (the “Open Letter to the Prime Minister”). In the letter he
proposed that the government adopt “[l]egislation establishing time limits for filling

Senate vacancies”. He then stated that he would be willing to abandon this case if the

...government is willing to firmly commit itself to the path it has proposed for
filling Senate vacancies by establishing clear, measurable timelines for
implementation that demonstrate an appropriate regard for the promise of
regional representation reflected in the Constitution.?*

On March 18, 2016, Prime Minister Trudeau announced that he_ would recommend to the
Governor General for appointment seven Senators, based on the transitional process
recommendations of the Advisory Board (the “Transitional Process Appointees”). The
Transitional Process Appointees are:

Raymonde Gagné (Manitoba)
Peter Harder (Ontario)
Frances Laskin (Ontario)
Ratna Omidvar (Ontario)
Chantal Petitclerc (Quebec)
André Pratte (Quebec)
Murray Sinclair (Manitoba)?®

LR RN R

The Transitional Process Appointees were each appointed to the Senate by the Governor
General between March 23, 2016, and April 2, 2016.2

23 Canada (Prime Minister) v. Alani, 2016 FCA 22, Respondent’s Motion Record; Vol. 2,
Tab 5.

24 Wong Affidavit, Respondents’ Motion Record, Vol. 1, Tab 3, para 9 and Exhibit “H”,
at pages 123 - 128. '

25 Cantin Affidavit, Respondents’ Motion Record, Vol. 1, Tab 2, para 6 and Exhibit “I” at
pages 30 - 31,

26 Cantin Affidavit, Respondents’ Motion Record, Vol. 1, Tab 2, para 8 and Exhibit “K”

at pages 67 — 70.
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PART III - SUBMISSIONS

Mootness: The Legal Framework

33.

34.

35.

The leading authority on when a court should refuse to hear a matter that is or has become
moot is the decision of the Supreme Court of Canada in Borowski v. Canada (Attorney
General).?” The plaintiff, Mr. Borowski, was an opponent of abortion. He brought a
challenge to certain amendments to the Criminal Code that permitted abortion when
authorized by a therapeutic abortion committee, arguing that these laws deprived the
unborn child of rights protected under the Charter of Rights and Freedoms. He was
unsuccessful at trial and at the Saskatchewan Court of Appeal.

Before Mr. Borowski’s case was heard by the Supreme Court of Canada, that Court
struck down the impugned legislation in its judgment in R. v. Morgantaler.”® However,
the Morgantaler ruling had the effect of removing barriers to access to abortion, the
opposite of what Mr. Borowski hoped to accomplish. He therefore asked the Court to
still consider the constitutional question raised by his case, which had been framed as
“Does a child en ventre sa mére have.the right to life as guaranteed by Section 7 of the

Canadian Charter of Rights and Freedoms?”.?

The Supreme Court of Canada declined to do so, finding the matter moot as the impugned
provision had been struck down. Sopinka J. wrote for the unanimous Court. In an often
cited passage, he described the doctrine of mootness and set out a two-step test for

determining if a matter should be dismissed for being moot. He observed:

The doctrine of mootness is an aspect of a general policy or practice that a court
may decline to decide a case which raises merely a hypothetical or abstract
question. The general principle applies when the decision of the court will not
have the effect of resolving some controversy which affects or may affect the
rights of the parties. If the decision of the court will have no practical effect on
such rights, the court will decline to decide the case. This essential ingredient
must be present not only when the action or proceeding is commenced but at the

%7 Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342 (“Borowski)
Respondents’ Motion Record, Vol. 2, Tab 4.

28 R v. Morgantaier, [1988] 1 S.C.R. 30, Respondents’ Motion Record, Vol. 2, Tab 7.

29 Borowski, at S.C.R. 351, Respondents’ Motion Record, Vol. 2, Tab 4.
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time when the court is called upon to reach a decision. Accordingly if, subsequent
to_the initiation of the action or proceeding, events occur which affect the
relationship of the parties so that no present live controversy exists which affects
the rights of the parties, the case is said to be moot. The general policy or practice
is enforced in moot cases unless the court exercises its discretion to depart from
its policy or practice. The relevant factors relating to the exercise of the court's
discretion are discussed hereinafter.

The approach in recent cases involves a two-step analysis. First it is necessary to
determine whether the required tangible and concrete dispute has disappeared and
the issues have become academic. Second, if the response to the first question is
affirmative, it is necessary to decide if the court should exercise its discretion to
hear the case. The cases do not always make it clear whether the term "moot"
applies to cases that do not present a concrete controversy or whether the term
applies only to such of those cases as the court declines to hear. In the interest of
clarity, I consider that a case is moot if it fails to meet the "live controversy" test.
A court may nonetheless elect to address a moot issue if the circumstances
warrant.>°

[Emphasis added].

36. Sopinka J. went on to discuss when a court might exercise its discretion to hear a case that
is moot. He noted that when deciding whether to depart from the ordinary rule against
deciding a matter without a live controversy, the Court should bear in mind the principal

rationales for why such cases are not usually heard, specifically:

a. that court’s competence to resolve disputes is rooted in the adversary
system;
b. concern for judicial economy; and

c. the need for the Court to demonstrate a measure of awareness of its
proper role as the adjudicative branch in our political framework, and
not intrude into the role of the legislative branch.’!

37. These factors are not to be applied mechanically, and in exercising its discretion to hear

moot cases the court should consider the extent that each of these rationales for the

30 Borowski, at S.C.R. 353, Respondents’ Motion Record, Vol. 2, Tab 4.
31 Borowski, at S.C.R. 358 — 363, Respondents’ Motion Record, Vol. 2, Tab 4.
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57. Furthermore, Mr. Alani’s approach to this litigation has not been consistent with what

58.

59,

would be expected from an individual with a real direct stake in the outcome. Specifically:

a. Mr. Alani filed a notice of application for judicial review just three
days after learning for the first time about the issue of Senate
vacancies, based only on “some initial research into the status and
history of vacancies in the Senate”.

b. The notice of application contained no factual information about the
case at all, apart from the simple number of outstanding vacancies in
the Senate.

c. Mr. Alani provided no evidence, expert or otherwise, on the scope or
existence of the constitutional conventions put in issue by the case,
even after Justice Harrington, in deciding the Motion to Strike,
indicated that the Court was in need of such evidence.

Further, the case law makes clear that an adversarial context is not established simply
because the party alleging the matter is not moot claims an interest in a legal issue raised.
Rather, the Court looks for some tangible collateral consequence that will affect the
individual if the matter is decided. This was explained in Azhaev v. Canada, in the

following fashion:

[22] While this Court has room to exercise its discretion to hear the merits
of the instant application, as guided by the principles in Borowski, 1 disagree with
the Applicant that there is an adversarial context remaining in this matter. In
Borowski, the Court discussed an adversarial context as one where "collateral
consequences” arise in related proceedings. For example, if the resolution of an
issue in an otherwise moot proceeding determines the availability of liability or
prosecution in a related proceeding between the parties, there remains an
adversarial context between them. In the instant application, no collateral
consequences will arise as a result of whether the Officer erred in his decision.

Mr. Alani had no personal stake in the outcome of this case when it was started, and he
certainly has no stake in its outcome now' that there is no moratorium on Senate
appointments in effect. Granting the relief sought would have no direct or collateral
consequence to Mr. Alani. This is a case that perhaps retains some personal, academic,

or political interest to Mr. Alani, but there is no adversarial context rendering it an

appropriate matter for the Court’s attention.

—

47
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resolution is in the public interest”.** However, the Court made clear that it is not enough
to simply show that a matter raises an issue of national importance; rather, there must be

“the additional ingredient of social cost in leaving the matter undecided”.*’

65. The federal bicameral system of parliamentary government has been operating since
Confederation without a judicial ruling on whether a declaration should be made that the
“Prime Minister of Canada must advise the Governor General to summon a qualified
Person to the Senate within a reasonable time after a Vacancy happens in the Senate”.

There is no obvious social cost to Canadians in leaving this matter undecided.

66. No compelling reason exists to expend finite judicial resources on this case instead of
matters that raise live controversies. As this Court concluded in Schwarz Hospitality
Group, “no purpose whatsoever” is served by reviewing a moratorium that has since

ended.*®

C. The Court’s Proper Role

67. Finally, the Court in Borowski noted the need for the Court to remain mindful of its role
within the Canadian constitutional and democratic framework. The Court’s role is

adjudicative, and “[p[ronouncing judgments in the absence of a dispute affecting the rights

of the parties may be viewed as intruding into the role of the legislative branch”.%’

68. It is within this context that the Court in Borowski made clear that a case must not be

allowed to turn into a private reference on a constitutional question. The Court held:

One element of this third factor is the need to demonstrate some sensitivity to the
effectiveness or efficacy of judicial intervention. The need for courts to exercise
some flexibility in the application of the mootness doctrine requires more than a
consideration of the importance of the subject matter. The appellant is requesting
a legal opinion on the interpretation of the Canadian Charter of Rights and
Freedoms in the absence of legislation or other governmental action which would

% Borowski, at S.C.R. 361, Respondents® Motion Record, Vol. 2, Tab 4.
45 Borowski, at S.C.R. 362, Respondents’ Motion Record, Vol. 2, Tab 4.
46 Schwarz Hospitality, at para. 28, Respondents’ Motion Record, Vol. 2, Tab 10.
47 Borowski, at S.C.R. 362, Respondents’ Motion Record, Vol. 2, Tab 4.














