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CHAPTER XI
THE RESPONSIBILITY OF MINISTERS

MINISTERIAL responsibility means two utterly different
things.

It means in ordinary parlance the responsibility of
Ministers to Parliament, or, the liability of Ministers
to lose their offices if they cannot retain the confidence
of the House of Commons.

This is a matter depending on the conventions of
the constitution with which law has no direct concern.

It means, when used in its strict sense, the legal
responsibility of every Minister for every act of the
Crown in which he takes part. |

This responsibility, which is a matter of law, rests
on the following foundation. There is not to be
found in the law of England, as there is found in
most foreign constitutions, an explicit statement that
the acts of the monarch must always be done through
a Minister, and that all orders given by the Crown
must, when expressed in writing, as they generally
are, be countersigned by a Minister. Practically,
however, the rule exists.t

In order that an act of the Crown may be re-
cognised as an expression of the Royal will and have
any legal effect whatever, it must in general be
done with the assent of, or through some Minister
or Ministers who will be held responsible for it. For
the Royal will can, speaking generally, be expressed

I In the case of some of the independent statutory authorities, such
as the National Assistance Board, the functions of the body and of its
officers and servants are by statute deemed to be exercised on behalf
of the Crown. The functions are such that they could not be exercised
by the Crown or the body without statutory authority.—Ep.
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326 THE RULE OF LAW

only in one of three different ways, viz. (1) by Order
in Council ; (2) by order, commission, or warrant under
the sign-manual ; (3) by proclamations, writs, patents,
letters, or other documents under the Great Seal.

An Order in Council is made by the Queen “ by
and with the advice of his Privy Council”; and those
persons who are present at the meeting of the Council
at which the order was made, bear the responsibility
for what was there done. The sign-manual warrant, or
other document to which the sign-manual is affixed,
bears in general the countersignature of one responsible
Minister or of more than one; apodmw 1t 1s not unfre-
quently authenticated by some one of the seals for the

use of which a Secretary of State is responsible. The

Great Seal is affixed to a document on the responsibility
of the Chancellor, and there may be other persons. also,
who, as well as the Chancellor, are made responsible
for its being affixed. ' The result is that at least ome
Minister and often more must take part in, and there-
fore be responsible for, any act of the Crown which
has any legal effect, e.g. the making of a’grant, the
giving of an o&mﬁ. or the signing of a treaty.!

The Minister or servant of the Crown who thus
takes part in giving expression to the Royal will is
legally responsible for the act in which he is. con-
cerned, and he cannot get rid of his lability by
pleading that he acted in obedience to royal orders.
Now supposing that the act done is illegal, the Minister

1 On the whole of this subject the reader should consult Anson,
Law and Custom of the Constitution, vol. i (4th ed., 1935), part i, pp. 62-
72,170, 171. Anson gives a full account of the forms for the expression
of the Royal pleasure and of the effect of these forms in enforcing the
legal responsibility of Ministers. See also Clode, Military Forces of the
Crown (1869), vol. ii, pp. 320, 321 ; Buron v. Denman (1848) 2 Ex. 167 ;
K. & L. 102, at p. 189; Great Seal Act, 1884 ; Wade and Phillips,
op. cit., App. B.

|
|
|
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concerned in it becomes at once liable to criminal

or civil proceedings in a court of law. In some
instances, it 1s true, the only legal mode in which
his offence could be reached may be an impeachment.
But an impeachment itself is a regular though unusual
mode of legal procedure before a recognised tribunal,
namely, the High Court of Parliament. Impeach-
ments indeed may, though one took place as late as
1805, be thought now obsolete, but the cause why
this mode of enforcing Ministerial responsibility is
almost out of date is partly that Ministers are now
rarely in a position where there is even a temptation
to commit the sort of crimes for which impeachment
Is an appropriate remedy, and partly that the result
aimed at by impeachment could now in many cases
be better obtained by proceedings before an ordinary
court.. The point, however, which should never be
forgotten is this: it is now well-established law that
the Crown can act only through Ministers and accord-
ing to certain prescribed forms which absolutely require
the co-operation of some Minister, such as a Secretary
of State or the Lord Chancellor, who thereby becomes
not only morally but legally responsible for the legality
of the act in which he takes part. Hence, indirectly
but surely, the action of every servant of the Crown,
and therefore in effect of the Crown itself, is brought
under the supremacy of the law of the land. Behind
parliamentary responsibility lies legal liability, and the
acts. of Ministers no less than the acts of subordinate
officials are made subject to the rule of law.t

* See Intro. pp. clxxix ef seg., ante, for the sanctions which ensure
ovmmm.mbom to the conventions relating to ministerial responsibility. It
is only since the Crown Proceedings Act, 1947, that the Crown may be
held Hable in tort for the acts of its servants and agents, with certain
exceplions, especially ss. 9, 10.—Ep.

Chapter
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CHAPTER XIV
NATURE OF CONVENTIONS OF CONSTITUIION

Iy an earlier part of this work® stress was laid upon chapter
the essential distinction between the “law of the XIV-

constitution,” which, consisting (as it does) of rules Questions
remaining

enforced or recognised by the courts, makes up a tobe .
©answere

body of “laws” in the proper sense of that term,
and the “conventions of the constitution,” which
consisting (as they do) of customs, practices, maxims,
or precepts which are not enforced or recognised by
the courts, make up a body not of laws, but of con-
stitutional or political ethics ; and it was further urged
that the law, not the morality of the constitution,
forms the proper subject of legal study.? 1In ac-
cordance with this view, the reader’s attention has
been hitherto exclusively directed to the meaning
and applications of two principles which pervade the
law of the constitution, namely, the Sovereignty of
Parliament ® and the Rule of Law.t . |

But a lawyer cannot master even the legal side
of the English constitution without paying some
attention to the nature of those constitutional under-
~standings which necessarily engross the attention of

1 See pp. 23-30, ante. 2 See pp. 30-32, ante.
8 See Part i. ' 4 See Part ii.
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418 LAW AND CONVENTIONS OF CONSTITUTION

historians or of statesmen. He ought to mmomﬁ@.spu. at
any rate, how, if ab all, the law of the oobmﬁﬁi,moﬁ
is connected with the conventions of the constitu-
tion ; and a lawyer who undertakes this task will soon
find that in so doing he is only following one stage
farther the path on which we have already entered, and
is on the road to discover the last and most striking
instance of that supremacy of the law which gives to
the English polity the whole of its peculiar oo.HoE..

My aim therefore throughout the remainder of
this book is to define, or ascertain, the relation or
connection between the legal and the conventional
elements in the constitution, and to point oub the way
in which a just appreciation of this connection throws
light upon several subordinate questions or problems
of constitutional law.

This end will be. attained if an-answer is found
to each of two questions: What is the nature of the
conventions or understandings.of the constitution ?
What is the force or (in the language of jurisprudence)
the “sanction” by which is enforced obedience to the
conventions of the constitution? These answers will
themselves throw light on the subordinate matters to
which I have made reference. _

The salient characteristics, the outward aspects so to
speak, of the understandings which make up the consti-
tutional morality of modern England, can hardly be
better described than in the words of Mr. Freeman :—

«We mnow have a whole system of political
« morality, a whole code of precepts for apm. guidance of
“ public men, which' will not be found in any wmm»\
« of either the statute or the common law, bub which

‘«“are in practice held hardly less sacred than any

NATURE OF CONVENTIONS OF CONSTITUTION 419

“principle embodied in the Great Charter or in the
“Petition of Right. In short, by the side of our
“written Law, there has grown up an unwritten or
“conventional constitution. When an Englishman
“ speaks of the conduct of a public man being consti-
“tutional or unconstitutional, he means something
“wholly different from what he means by conduct
“Dbeing legal or illegal. A famous vote of the House
“ of Commons, passed on the motion of a great states-
“man, once declared that the then Ministers of the
“Crown did not possess the confidence of the House

““of Commons, and that their continuance in office

“was therefore at variance with the spirit of the con-
“gstitution. The truth of such a. position, accord-
“ing to the traditional principles on which public men
“have acted for some generations, cannot be disputed ;
“but it would be in vain to seek for any trace of such
“doctrines in any page of -our written Law. The
“proposer of that motion did not mean to charge the
“ existing Ministry with any illegal act, with any act
“which could be made the subject either of a prose-
“cution in a lower court or of impeachment in the
“ High Court of Parliament itself. He did not mean
“that they, Ministers of the Crown, appointed
“during the pleasure of the Crown, committed
“any breach of the Law of which the Law could
“take cognisance, by retaining possession of their
“offices till such time as the Crown should think
“good to dismiss them from those offices. "What he

“meant was that the general course of their policy
“was one which to a majority of the House of Com-
mons did not seem to be wise or beneficial to the
“nation, and that therefore, according to a conven-

113
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¢ tional code as well understood and as effectual as
¢ the written Law itself, they were bound to resign
¢ offices of which the House of Commons no longer
“held them to be worthy.”?

The one exception which can be taken to this
picture of our conventional constitution is the con-
trast drawn in it between the *written law” and
the “unwritten constitution”; the true opposition,
as already pointed out, is between laws properly so
called, whether written or unwritten, and under-
standings, or practices, which, though commonly
observed, are not laws in any true semse of that
word at all. But this inaccuracy is hardly more than
verbal, and we may gladly accept Mr. Freeman’s
words as a starting-point whence to inquire into the
nature or common quality of the maxims which
make up our body of constitutional morality.

The following are examples® of the precepts to
which Mr. Freeman refers, and belong to the code
by which public life in England is (ox m.m supposed
to be) governed. “A Ministry which is outvoted
in the House of Commons is in many cases bound
to retire from office.” “A Cabinet, when outvoted
on any vital question, may appeal once to the
country by means of a dissolution.” ““If an appeal
to the electors goes against the Ministry they are
bound to retire from office, and have no right to
dissolve Parliament a second time.” ¢The Cabinet
are responsible to Parliament as a body, for the
general conduct of affairs.” “They are further

1 Freeman, Growth of the English Constitution (1st ed., 1872), pp. 109,
110.
2 See, for further examples, p. 26, ante.
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responsible to an extent, not however very definitely Chapter

fixed, for the appointments made by any of their
number, or to speak in more accurate language,

made by the Crown under the advice of any member-

of the Cabinet.” ¢ The party who for the time being
command a majority in the House of Commons, have
(in general) a right to have their leaders placed in
office.”  “The most influential of these leaders ought
(generally speaking) to be the Premier, or head of
the Cabinet.” These are precepts referring to the
position and formation of the Cabinet. It is, how-
ever, easy to find constitutional maxims dealing
with other topics. ‘ Treaties can be made without
the necessity for any Act of Parliament; but the
Crown, or in reality the Ministry representing the
Crown, ought not to make any treaty which will
not command the approbation of Parliament.” “The
foreign policy of the country, the proclamation of
war, and the making of peace ought to be left in
the hands of the Crown, or in truth of the Crown’s
servants. But in foreign as in domestic affairs,
the wish of the two Houses of Parliament or (when
they differ) of the House of Commons ought' to
be followed.” ¢ The action of any Ministry would
be highly unconstitutional if it should involve the
proclamation of war, or the making of peace, in
defiance of the wishes of the House.” “If there is

a. difference of opinion between the House of Lords
and the House of Commons, the House of Lords
ought, at some point, not definitely fixed, to give
way, and should the Peers not yield, and the House
of Commons continue to enjoy the confidence of the
country, it becomes the duty of the Crown, or of

- XIV.
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its responsible advisers, to create or to threaten to
create enough new Peers to override the opposition
of the House of Lords, and thus restore harmony
between the two branches of the legislature.”?
“Parliament ought to be summoned for the despatch
of business at least once in every year” “If a
sudden emergency arise, e.g. through the outbreak
of an insurrecvion, or an invasion by a foreign
power, the Ministry ought, if they require additional
authority, at once to have Parliament convened
and obtain any powers which they may need for
the protection of the country. Meanwhile Ministers
ought to take every step, even at the peril of
breaking the law, which is necessary either for
restoring order or for repelling attack, and (if the
law of the land is violated) must rely for protection
on Parliament passing an Act of Indemnity.”

. These rules (which I have purposely expressed in
a lax and popular manner), and a lot more of the
same kind, make up the constitutional morality of
the day. They are all constantly acted upon, and,
since they cannot be enforced by any court of law,
have no claim to be considered laws. They are
multifarious, differing, as it might at first sight
appear, from each other not only in importance but
in general character and scope. They will be found
however, on careful examination, to possess one
common quality or property; they are all, or at
any rate most of them, rules for determining the
mode in which the discretionary powers of the
Crown (or of the Ministers as servants of the Crown)

1 It is doubtful if this convention has survived the Parliament
Acts, 1911 and 1949, and the Life Peerages Act, 1958; see Intro.
p. clxxiii, ante. .
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ought to be exercised ;* and this characteristic will
be found on examination to be the trait common
not only to all the rules already enumerated, but
to by far the greater part (though not quite to the
whole) of the conventions of the constitution. This

matter, however, requires for its proper understanding

some further explanation.

The discretionary powers of the government mean
every kind of action which can legally be taken by
the Crown, or by its servants, without the neces-
sity for applying to Parliament for new statutory
authority. Thus no statute is required to enable
the Crown to dissolve or to convoke Parliament, to
make peace or war, to create new Peers, to dismiss
a’ Minister from office or to appoint his successor.
The doing of all these things lies legally at any
rate within the discretion of the Crown; they belong
therefore to the discretionary authority of the govern-
ment. This authority may no doubt originate in
Parliamentary enactments, and, in a limited number
of cases, actually does so originate.? Thus the British
Nationality and Status of Aliens Act, 1914, gives to a
Secretary of State the right under certain circum-
stances to convert an alien into a naturalised British
subject ; and the Extradition Act, 1870, enables a

1 They go further and provide for the whole working of the com-
plicated government machine. Nowadays the majority of Ministers
are concerned with statutory functions; the exceptions include,
however, the Prime Minister, the Secretaries of State, and the First Lord
of the Admiralty. But much of the work of the Home Secretary and
the Secretary of State for Scotland is statutory. See Jennings, The

" Law and the Constitution (4th ed., 1952), pp. 86-88.—HED. -

NHwammdgmewﬁmaw@gOmaﬁm@d@oaﬁ%mmm@@dﬁg&ﬂmmo
Intro. p. exvii, anfe.—ED. C
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424 LAW AND CONVENTIONS OF CONSTITUTION

Secretary of State (under conditions provided by the
Act) to override the ordinary law of the land and hand
over a foreigner to his own government for trial.-
With the exercise, however, of such discretion as is
conferred on the Crown or its servants by Parlia-
" mentary enactments we need hardly concern ourselves.

The mode in which such discretion is to be exercised ’

is, or may be, more or less clearly defined by the Act

“ “itgelf, and is often so closely limited as in reality to

become the subject of legal decision, and thus pass
from the domain of constitutional morality into that
of law properly so called. The discretionary authority
' of the Crown originates generally, not in Act of Parlia-
ment, but in the prerogative—a term which has
caused more perplexity to students than any other
expression referring to the constitution. The pre-
rogative appears to be both historically and as a
matter of actual fact nothing else than the residue
of discretionary or arbitrary authority, which at any
given time is legally left in the hands of the Crown.!
The King was originally in truth what he still is
in name, the sovereign, or, if not strictly the
sovereign in the sense in which jurists use that
word, at any rate by far the most powerful part
of the sovereign power. In 1791 the House of
Commons compelled the government of the day,
a good deal against the will of Ministers, to put
on trial Mr. Reeves, the learned author of the
History of English Law, for the expression of
opinions meant to exalt the prerogative of the Crown
at the expense of the authority of the House of

1 Cited by Hoaw Dunedin in Adttorney-General v. De Keyser's Royal

Hotel Ltd.[1920] A.C. 508, at p. 526; K. & L. 86.
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Commons. Among other statements for the publica- Chaptér’

tion of which he was indicted, was a lengthy com-
parison of the Crown to the trunk, and the other
parts of the constitution to the branches and leaves
of a great tree. This comparison was made with the
object of drawing from it the conclusion that the
Crown was the source of all legal power, and that
while. to destroy the authority of the Crown was to
cut down the mnoble oak under the cover of which
Englishmen sought refuge from the storms of
Jacobinism, the House of Commons and other
institutions - were but branches and leaves which
might be lopped off without serious damage to the
tree.r The publication of Mr. Reeves’s theories
during a period of popular excitement may have
been injudicious. But a jury, one is happy to know,
found that it was not seditious; for his views un-
doubtedly rested on a sound basis of historical fact.
The power of the Crown was in truth anterior to
that of the House of Commons. From the time of
the Norman Conquest down to the Revolution of
1688, the Crown possessed in reality many of the
attributes of sovereignty. The prerogative isthe name
for the remaining portion of the Crown’s original
authority, and is therefore, as already pointed out,
the name for the residue of discretionary power left
at any moment in the hands of the Crown, whether
such power be in fact exercised by the Queen her-
self ‘or by her Ministers. Every act which the ex-
ecutive government can lawfully do without the
mﬁ@o&@ of the Act of Parliament is done in virtue of
this prerogative. If therefore we omit from view (as

1 See (1796) 29 St. Tr., at pp. 530-534.

XIV.-
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we conveniently may do) powers conferred on the
Crown or its servants by Parliamentary enactments,
as for example under an Aliens Act, we may use the
term ¢ prerogative ” as equivalent to the discretionary
authority -of the executive, and then lay down that
the conventions of the constitution are in the main
precepts for determining the mode and spirit in which
the prerogative is to be exercised, or (what is really
the same thing) for fixing the manner in which any
transaction which can legally be done in virtue of the
Royal prerogative (such as the making of war or the
declaration of peace) ought to be carried out. This
statement holds good, it should be noted, of all the
discretionary powers exercised by the executive, other-
wise than under statutory authority ; it applies to acts
really done by the Queen herself in accordance with
her personal wishes, to transactions (which are of more
frequent occurrence than modern constitutionalists
are disposed to admit) in which both the Queen and
her Ministers take a real part, and also to that large
and constantly increasing number of proceedings
which, though carried out in the Queen’s name, are
in truth wholly the acts of the Ministry. The con-
ventions of the constitution are in short rules intended
to regulate the exercise of the whole of the remaining
discretionary powers of the Crown, whether these
powers are exercised by the Queen herself or by the
Ministry. That this is so may be seen by the ease
and the technical correctness with which such conven-
tions may be expressed in the form of regulations in re-
ference to the exercise of the prerogative. Thus, to say
that a Cabinet when outvoted on any vital question
are bound in general to retire from office, is equivalent

NATURE OF CONVENTIONS OF CONSTITUTION 427

to the assertion, that the wwowommﬁa& of the Crown t0 Chapter

~dismiss its servants at the will of the Queen must be =V

exercised in accordance with the wish of the Houses of
Parliament ; the statement that Ministers ought not
to make any treaty which will not command the ap-
probation of the Houses of Parliament,* means that the
prerogative of the Crown in regard to the making of
treaties—what the Americans call the  treaty-making
power “—ought not to be exercised in opposition to
the will of Parliament. - So, again, the rule that Parlia-
ment must meet at least once a year, is in fact the
rule that the Crown’s legal right or prerogative to call
Parliament together at the Queen’s pleasure must be
so exercised that Parliament meet once a year.

This analysis of constitutional understandings is some con.
open to the one valid criticism, that, though true as stitutional

conven-

: R : ool . tions refer
far as it goes, it is obviously incomplete; for there fons refer

are some few constitutional customs or habits which mewww
have no reference to the exercise of the royal power. privilege.
Such, for example, is the understanding—a very
vague one at best—that in case of a permanent con-
flict between the will of the House of Commons and
the will of the House of Lords the Peers must at

some point give way to the Lower House.? Such,

‘again, is, or at any rate was, the practice by which

the judicial functions of the House of Lords are dis-
charged solely by the Law Lords, or the understand-
ing under which Divorce Acts were treated as judicial
and not as legislative proceedings.® Habits such as

1 In practice it is perhaps the House of Commons only. This was
the view first taken by the Labour Government, 1929-31.—FEp.

? See now Parliament Acts, 1911 and 1949. Intro. pp. clxix ef seq.,
ante.

8 Divorce Bills are now unnecessary ; before the establishment of
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o PartTIL these are atb bottom customs or rules meant to

-

determine the mode in which one or other or both of
the Houses of Parliament shall exercise their dis-
cretionary powers, or, to use the historical term, @&H
privileges The very use of the word privilege
is almost enough to show us how to embrace all the
conventions of the constitution under one general /
head. Between prerogative and privilege there
exists a close analogy : the one is the historical name
for the discretionary authority of the Crown; the
other is the historical name for the discretionary
authority of each House of Parliament. dbmmwmg.&-
ings then which regulate the exercise of the prerogative
determine, or are meant to determine, the way In
which one member of the sovereign body, namely the
Orown, should exercise its discretionary authority;
understandings which regulate the exercise of privilege
determine, or are meant to determine, the way in

- which the other members of the sovereign body

should each exercise their discretionary authority.
The result follows, that the conventions of the con-
stitution, looked at as a whole, are customs, or under-
standings, as to the mode in which the several members
of the sovereign legislative body, which, as it will be
remembered, is the © Queen in Parliament,” 2 should
ecach exercise their discretionary authority, whether
the Irish Free State in 1922 they were used by persons %Eﬁm&.g
Treland who were thus excluded from the jurisdiction -of the English
High Court in matrimonial causes.—Ep.

1 There are many other rules to be included in the law and custom
of Parliament. The privileges, for example, are enforced by each House

of the High Court of Parliament, as by a court of law.—ED.
2 See p. 39, ante.
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1t be termed the prerogative of the Crown or the
privileges of Parliament. Since, however, by far the

most numerous and important of our constitutional

understandings refer at bottom to the exercise of the
prerogative, it will conduce to brevity and clearness
if we treat the conventions of the constitution, as
rules or customs determining the mode in which the
discretionary power of the executive, or in technical

- language the prerogative, ought (.. is expected by

the nation) to be employed.

 Having ascertained that the conventions of the
constitution are (in the main) rules for determining
the exercise of the prerogative, we may carry our
analysis of their character a step farther. They
have all one ultimate object. Their end is to secure
that Parliament, or the Cabinet which is indirectly
appointed by Parliament, shall in the long run give
effect to the will of that power which in modern
England is the true political sovereign of the State—
the majority of the electors or (to use popular though
not quite accurate language) the nation.

At this point comes into view the full importance
of the distinction already insisted upon?! between
legal sovereignty and political sovereignty. Parlia-
ment is, from a merely legal point of view, the
absolute sovereign of the British Empire, since every
Act of Parliament is binding on every court through-
out the British dominions, and no rule, whether of
morality or of law, which contravenes an Act of Par-

- liament, binds any court throughout the realm.> But

if Parliament be in the eye of the law a supreme
legislature, the essence of representative government

1 See pp- 70-7 6, ante. 2 See Intro. pp. xxxiii et seq., ante.
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is, that the legislature should represent or give effect
to the will of the political sovereign, s.e. of the
electoral body, or of the nation. That the conduct of
the different parts of the legislature should be deter-
mined by rules meant to secure harmony between the
action of the legislative sovereign and the wishes of

- the political sovereign, must appear probable from

general considerations. If the true ruler or political
sovereign of England were, as was once the case, the
King, legislation might be carried out in accordance
with the King's will by one of two methods. The
Crown might itself legislate, by royal proclamations,
or decrees; or some other body, such as a Conseil
&’ Ftat or Parliament itself, might be allowed to legis-
late as long as this body conformed to the will of the
Crown. If the first plan were adopted, there would
be no room or need for constitutional conventions.
If the second plan were adopted, the proceedings of
the legislative body must inevitably be governed by
some rules meant to make certain that the Acts of
the legislature should not contravene the will of the
Crown. The electorate is in fact the sovereign of
England. Itis a body which does not, and from its
nature hardly can, itself legislate, and which, owing
chiefly to historical causes, has left in existence a
theoretically supreme legislature. The result of this
state of things would naturally be that the conduct
of the legislature, which (ex hypothesr) cannot be
governed by laws, should be regulated by understand-
ings of which the object is to secure the conformity
of Parliament to the will of the nation. And this 1s
what has actually occurred. The conventions of the
constitution now consist of customs which (whatever
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their historical origin) are at the present day maintained
for the sake of ensuring the supremacy of the House of
Commons, and ultimately, through the elective House
of Commons, of the nation. Our modern code of consti-
tutional morality secures, though in a roundabout way,
what is called abroad the ““sovereignty of the people.”

That this is so becomes apparent if we examine
into the effect of one or two among the leading
articles of this code. The rule that the powers of the
Crown must be exercised through Ministers who are
members of one or other House of Parliament and who
“ command the confidence of the House of Commons,”
really means, that the elective portion of the legisla-
ture in effect, though by an indirect process, appoints
the executive government; and, further, that the
Crown, or the Ministry, must ultimately carry out,
or at any rate not contravene, the wishes of the
House of Commons. = But as the process of repre-
sentation is nothing else than a mode by which the
will of the representative body or House of Commons
is made to coincide with the will of the nation, it
follows that a rule which gives the appointment
and control of the government mainly to the House
of Commons is at bottom a rule which gives the
election and ultimate control of the executive to the
nation. The same thing holds good of the under-
standing, or habit, in accordance with which the
House of Lords are expected in every serious political
controversy to give way at some point or other to the
will of the House of Commons as expressing the
deliberate resolve of the nation, or of that further
custom which, though of comparatively recent growth,
forms an essential article of modern constitutional
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ethics, by which, in case the Peers should finally re-
fuse to acquiesce in the decision of the Lower House,
the Crown is expected to nullify the resistance of the

Lords by the creation of new peerages! How, it

may be said, is the point to be fixed at which, in
case of a conflict between the two Houses, the Lords
must give way, or the Crown ought to use its pre-
rogative in the creation of new Peers? The question
is worth raising, -because the answer throws great
light upon the nature and aim of the articles which
make up our conventional code. This reply s, that the
point at which the Lords must yield or the Crown
intervene is properly determined by anything which
conclusively shows that the  House of Commons
represents on the matter in dispute the deliberate
decision of the nation. The truth of this reply will
hardly be questioned, but to admit that the deliberate
decision of the electorate is decisive, is in fact to
concede that the understandings as to the action of
the House of Lords and of the Crown are, what we
have found them to be, rules meant to ensure the
ultimate supremacy of the true political sovereign, or,
in other words, of the electoral body.?

By far the most striking example of the real sense
attaching to a whole mass of constitutional conven-
tions is found in a particular instance, which appears
at first sight to present a marked exception to
the general principles of constitutional morality.
A Ministry placed in a minority by a vote of the
QoBBobm have, in accordance with received doctrines,

1 Hearn denied, on inadequate g S.ocbmm as it seemed. do the author,
the existence of this rule or understanding. See Hearn, op. cit., p. 178.
2 Cf. Bagehot, English Constitution (1872 ed.), pp. 25-27.
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a right to demand a dissolution of Parliament. On
the other hand, there are certainly combinafions of
circumstances under which the Crown has a right
to dismiss.a Ministry who command a Parliamentary
majority; and to dissolve the Parliament by which the
Ministry are supported.* The prerogative, in short, of
dissolution may constitutionally be so employed as to
override the will of the representative body, or, as it
is popularly called, ““The People’s House of Parlia-
ment.” This looks at first sight like saying that in
certain cases the prerogative can be so used as to set
at nought the will of the nation. But in reality it
is far otherwise. ~The discretionary power of the
Crown occasionally may be, and according to con-
stitutional precedents sometimes ought to be, used to
strip an existing House of Commons of its authority.

But the reason why the House can in accordance

with the constitution be deprived of power and of
existence is that an occasion has arisen on which
there is fair reason.to suppose that the opinion of the
House is not the opinion of the electors. A dissolu-
tion is in its essence an appeal from the legal to the
political sovereign. A dissolution is allowable, or
necessary, whenever the wishes of the legislature are,

or may fairly be presumed to be, different from &5.

wishes of the nation.

- This is the doctrine established by the celebrated
contests of 1784 and of 1834. In each instance the
King dismissed - a Ministry which commanded "the
confidence of the House of Commons. In each case
there was an appeal to the country by means of a

1.8ee Jennings, Cabinet Government (3rd ed., 1959), pp. 412-428;
Evatt, The King and his Dominion Governors (1936), ch. ix-xii, xx.
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able to settle issues during a heated constitutional confrontation. However, ' ‘ competence
the mere presence of such extensive and fairly authoritative accounts of con- = in contempo
ventions may help defuse and avoid some conflicts that might otherwise =~ ' ject to judici
escalate into more serious crises. i pressing que
It should be noted that the Canadlan government also has some usefu] ventions shc
manuals of its own, which tend to be forgotten or ignored by many scholars =~ If there is
in this country. The PCO has published guidelines on a range of subjects, =+ damental cc
including accountable government, the roles of deputy ministers, the appear- = acceptance
ance of public servants before parliamentary committees, and responsible 1 tion. It is als
government.?® Taken together, these documents amount to a substantial col- from the ot
lection, but the range of issues covered in them still do not extend as faras ~ them. This
those covered in the NZ or UK Cabinet Manuals. : N ' the objectic
. "~ AsJoseph]
LAW AND CONVENTION REVISITED , , convention:
' C of conventi
It is also.important to make distinctions among conventional rules when with distin
examining the relationship between law and convention. When A.V. Dicey = of conventi
first wrote about conventions as an amorphous group of political ethics, ‘ belonging t
he was content to dismiss all these informal rules as a subject that “is not tion in a si;
one of law but politics.”?” Modern constitutional defenders of Dicey’s rigid , positive las
division between law and convention have continued to base their assump- ; . ventions, v
tions about the nature of conventions on observations of all informal rules actual chai
lumped together. For example, both Hood Phillips and Colin Munro point - of political
to the ambiguity of many conventional rules in criticizing the notion that law and cc
conventions can be properly justiciable in the courts.?® In his denial of justi- tions to be
ciability, Munro objected to the fact that there is no system of rule-making ‘ tions, infre
that conventions emerge from. But the ability to distinguish among different we would
classes of informal rules allows one to eliminate controversial, ambiguous, the positiy
and .rarely followed supposed rules and focus on the core of ptecise and tional rule
accepted conventions. Fruitful discussion of the relationship between law | important
and convention begins with the recognition that informal rules fall into vari- ' capable of
ous categories that have differing relationships to positive law. ~ The ma
Dicey’s dichotomy between law and convention clearly’ needs rethinking on an ins
in the light of judicial practice in the late twentieth century. Although the ' are not. F
courts have not treated conventional rules exactly as they would rules of ' in any eve
statutory or common law, it is quite evident that some conventions can be . . ins. 360
a fit subject for litigation. A wide range of cases has been discussed here, in . it is hard
the early chapters, where conventions were dealt with in some manner by a declarat
Canadian courts. And there is great potential for judicial consideration of - conventic
other conventions in future cases dealing with such matters as the legal pow- . = The p:
ers and immunities of governors, cabinet government, judicial independ- - great dea
ence, the powers of reservation and disallowance, and the international ' some cas
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competence of provincial governments. The relevant question to be posed
in contemporary constitutional debates is not whether conventions are sub-
ject to judicial adjudication, because they have been many times. The more
pressing question for Canadian constitutional jurisprudence is which con-
ventions should be justiciable and in what manner.

If there is a place for conventions in the courtroom, it will apply to fun-
damental conventions and semi-rigid conventions, because of their general
acceptance and their vital role in the practical operation of the constitu-
tion. It is also crucial to distinguish the most important types of conventions
from the others, as there is a general and high degree of obligation to obey
them. This focus on the most fundamental conventions eliminates one of
the objections to conventions, their seemingly varying levels of obligation.
As Joseph Jaconelli notes, laws are either binding or not; but he opined that
conventions have different degrees of obligation.?” However, an analysis
of conventions shows that the varying degrees of obligation are associated
with distinct classes of convention; within the most important categories
of conventions, all are equally binding. In the total absence of specific rules
belonging to these two classes of convention, the constitution would func-
tion in a significantly different manner. Any judicial decision based only on
positive laws alone, and ignoring relevant fundamental or semi-rigid con-
ventions, would enforce a legal framework bearing little semblance to the
actual character of the constitution. The courts could thus provoke a crisis -
of political legitimacy. A rigorous examination of the relationship between
law and convention would be best approached by recognizing the distinc-
tions to be drawn among informal rules, and by excluding flexible conven- -
tions, infra-conventions, and usages from the analysis. With this approach
we would be left to study what relationship judges should foster between
the positive laws of the formal constitution and only those true conven-
tional rules that are widely accepted, equally binding, are fundamentally
important to the structure and operation of the polmcal system, and are
capable of fairly clear formulation. ,ﬁj' '

The main defence of Dicey’s dichotomy between law and convent;on rests
on an insistence that legal rules are judicially enforced while convéntions
are not. However, it is important to note that not all laws are enfoiceable
in any event, For example, the provisions relating to equalization payments
in s. 36 of the Constitution Act, 1982 are not regarded as justiciable. And
it is hard to envision any enforcement of the National Anthem Act, beyond
a declaration of its terms. Nevertheless, it is a crucial to consider whether
conventions have been or should be considered judicially enforceable.

The particular uses to which judges put conventions have varied a
great deal, and although conventions have been dismissed or ignored in
some cases, others may arguably amount to “enforcement.” On the one
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extreme Sir Lyman Duff banished them completely from his consideration
of any restrictions on the powers of réservation and disallowance;®
Mr Justice James Jerome declared that explicit statutory provisions relating
to the authority of the Auditor General must prevail over the conventions
of cabinet secrecy;® and a 1969 decision of the Judicial Committee of the
Privy Council refused to consider that conventions could affect the legal
power of the British Parliament to legislate for post-Unilateral Declaration
of Independence Rhodesia.*? These cases would support the rigid dichotomy
proposed by Dicey.

There are other examples, however, of conventions receiving more favour-
able attention from the courts. The Australian High Court in 1958 explicitly
referred to conventions in deciding that a British Act did not have effect in
Australias®® in Jonathan Cape (1975),>* discussed in Chapter 3, the judge
was prepared to use the convention of cabinet secrecy to extend the appli-
cation of an existing common law rule dealing with confidentiality; and the
Ontario trial judge in Stopforth (1978) similarly employed a convention to
extend a common law defence against defamation.® In 1986 the Supreme
Court of Canada referred to the conventions supporting the neutrality of
the public service in upholding the dismissal of a federal official and in jus-
tifying the legitimacy of Ontario legislation limiting the political rights of
civil servants.® The convention that the monarch or Governor General acts
on the advice of the prime minister or cabinet has also played an important
role in judicial findings that Crown prerogatives may be exercisable by the
ministers rather than by the Queén or Governor General.¥” Furthermore,
the Supreme Court has twice used the conventions of responsible govern-
ment as an interpretative guide to extend statutory provisions.>® The Federal -
Court relied on the convention requiring that royal assent must be granted
to all bills duly passed by the Senate and House of Commons in order tox
find that judges of the Supreme Court of Canada do not contravéne the
principle of judicial independence when they act as deputy governors gen-
eral in granting royal assent to bills,* The terms of a range of conv‘;ntlons
have often been defined in obiter dictum passages of a decision.*®The' most
direct adjudication of conventions came in the two reference cases he,ard by
the Supreme Court over the amendment of the constitution. In the first case
in 1981 the Court both recognized the existence of the convention requiring
substantial provincial consent and commented on its terms, even though it
considered them to be ambiguous; and in the Quebec Veto case (1982), the
Court held that there had never been a convention giving Quebec a veto
over constitutional amendments affecting provincial powers.**

The potential for parties to seek a declaratory judgement about the exist-
ence or terms of conventions also requires one to consider judicial enforce-
ment of conventions in a new light. In Conacher, two levels of court seemed
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prepared to discuss whether a convention constrained the prime minister’s
discretion to advise an early election in 2008. While the trial and appeal
level judges believed no convention existed, the precedent clearly exists for
other applications to be launched seeking a declaratory judgement. While
there is no formal enforcement mechanism for a declaratory judgement,
these operate within a constitutional culture that assumes that relevant par-
ties will comply with an authoritative declaration from the court. While
the Harper government simply ignored a declaratory judgement that the
Minister of Agriculture had acted contrary to his legal obligations under the
Wheat Board Act in 20171, such disregard is rare,*?

These cases pose a strong challenge to Dicey’s litmus test of court-
enforceability. Although it is quite plain that some distinction between
conventions and law ought to be maintained because formal legal sanctions
may be provided by a court for the breach of most rules of positive law,
this distinction is not clear-cut because the recognition and formulation of
conventional rules in the course of a court decision may provide some man-
ner of “enforcement” in a broad sense. For instance, the Supreme Court’s
declaration in the Patriation Reference that unilateral amendment would
breach existing conventions may have resulted in the enforcement of those
conventions, since it has been widely credited with spurring on political
leaders to reach an accord. As T.R.S. Allan has argued: “No water-tight div-
ide exists, however, between recognition and énforcement. To recognize a
convention, in a context where legal doctrine can be invoked in its support, -
is in practice to enforce it.”*

Since the essence of enforcement of a rule by the courts is to ensure com-
pliance with that rule, the courts may be “enforcing” conventions even with-
out formal legal sanctions. If this kind of enforcement of conventions is
admitted, then Dicey’s distinction between laws and convention wears quite

thin. The dichotomy is further eroded in instances where conventions-are -
used to extend the application of a statutory or,common law rule, becauseé
a formal court sanction may then be offered for the breach of convention.
It seems rather pedantic to insist that the sanction is issued for the légal rule
and that the convention is merely an interpretative guide; in the ab;%nce of
the convention, the legal rule would not have been extended and no enforce—
ment by the court would be possible. Judicial enforcement of conventlons is
quite possible, even if it is formally indirect.

The use of conventions as guides for understanding statute and common
law raises the question of whether the courts are employing conventions
as legal rules of interpretation. The answer is of more than just theoretical
interest: if conventions are viewed as legal rules in this sense, then judges
are under some obligation to consider them and to respect their terms in
the course of resolving issues of interpretation. I would argue that judicial
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decisions of recent decades illustrate that most judges have in fact referred
to conventions where they are relevant to the matters at issue, The need to
account for the conventional setting of constitutional law seems particularly
acute where fundamental and semi-rigid conventions are involved. Without
resort to these conventions, the courts would enforce a rather unreal set
of rules.

The Supreme Court of Canada has made repeated use of unwritten con-
stitutional principles and explicitly advocated the legitimate inclusion of
these principles in judicial interpretations of the constitution. Protection
of Canada’s federal principle underlay. both the Senate Reference’* and
Patriation Reference.*> The Court relied heavily on the rule of law in
Reference re Manitoba Language Rights,* to hold that the province could
not be thrown into a legal vacuum as a result of its finding that almost 9o
years of legislation was invalid because it had been enacted only in English.
In Beauregard v. the Queen,” the Court declared that judicial independ-
ence was such an important principle that it must be considered part of the
constitution. In New Brunswick Broadcasting Co. v. Nova Scotia (Speaker
of the House of Assembly},* the Court declared more generally that the pre-
amble to the Constitution Act, 1867 should be considered as a source
for fundamental constitutional matters not explicitly referred to elsewhere
in the Act. Thus, it ruled that Canadian legislatures inherited the inherent
privileges of the British Parliament and that those privileges constituted
part of the formal constitution of Canada. In 1997, the Supreme Court

-built on the New Brunswick Broadcasting and Beauregard precedents to

credit the 1867 preamble with providing basic constitutional status to the
general principle of judicial independence.* A majority of the judges hear-
ing this case declared that the existing provisions in sections 96 to Tor1 of

~the 1867 Act and s. 11(d) of the Charter of Rights could not in themselves,
cover all the aspects of judicial independence. Instead, Chief Justice Antonio -

Lamer concluded for the majority that the preamble to the Constitution
Act, 1867 “recognized and affirmed” judicial independence. He addedz»“In
fact, it is in that preamble, which serves as the grand entrance hall tQathC
castle of the constitution, that the true source of our commitment fo thlS
foundational principle is located.”*® This “grand entrance hall” once agam
provided the source for unwritten principles to play a key constitutional
role in Reference re Secession of Quebec. A key discussion in this decision is
worth quoting at length:;

A written constitution promotes legal certainty and predictability, and it pro-
vides a foundation and a touchstone for the exercise of constitutional judi-
cial review. However, we also observed in the Provincial Judges Reference that
the effect of the preamble to the Constitution Act, 1867 was to incorporate
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certain constitutional principles by reference, a point made earlier in Fraser v.
Public Service Staff Relations Board, [1985] 2 S.C.R. 455, at pp. 462-63.°
In the Provincial Judges Reference, at para. 104, we, determined that the pre-
amble “invites the courts to turn those principles into the premises of a consti-
tutional argument that culminates in the filling of gaps in the express terms of
the constitutional text.” .

Underlying constitutional principles may in certain circumstances give rise
to substantive legal obligations (have “full legal force”, as we described it in
the Patriation Reference, supra, at p. 845), which constitute substantive limita-
tions upon government action, These principles may give rise to very abstract
and general obligations, or they may be more specific and precise in nature.
The principles are not merely descriptive, but are also invested with a powerful
notrmative force, and are binding upon both courts and governments. “In other
words”, as this Court confirmed in the Manitoba Language Rights Reference,
supra, at p. 752, “in the process of Constitutional adjudication, the Court may
have regard to unwritten postulates which form the very foundation of the

Constitution of Canada.”3?

The Court then went on to invoke both the federalism and democracy
principles to find that a constitutional obligation would exist on the
Canadian government to negotiate the terms of secession if a clear majority
voted in favour of a clear question on separation.® '

Chief Justice Beverley McLachlin not only gave a sterling defence of the
Court’s use of unwritten principles in a speech given in New Zealand in
2005, but she also went on to invoke a kind of natural law that should be
considered as part of modern liberal democratic constitutions.”® McLachlin
quite clearly justified the possible use of these unwritten principles to nullify
authoritarian laws. By referring to natural law, the Chief Justice seems to
be envisioning relevant constitutional principles as what Alex Schwartz has

called transcendent principles, which are not related to the existing experi--+"

ence or practice of a particular society. Schwartz has argued cogently that .
if judges are to draw from unwritten principles, it is more easily justified if;

they refer to immanent principles, which are to be deducted from the exist'? ,
ing documents and established practices of a political system.** But despite -

her grand rhetorical allusions to transcendent natural law, McLachlin ultim-**
ately appears to favour drawing from mainly immanent principles when she
discusses how to identify those principles that might take precedence over
written law: “At least three sources of unwritten constitutional principles
can be identified: customary usage; inferences from written constitutional
principles; and the norms set out or implied in international legal instru-
ments to which the state has adhered.””* By “customary usage” she seems to
mean constitutional convention.
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Retired Supreme Court Justice Ian Binnie has also penned a strong defence
of the necessity to include unwritten principles in constitutional cases.
His argument is based on the fact that the formal constitutional documents
are both incomplete and do not even claim to be the exclusive sources of

constitutional law:

The preamble of the Constitution Act, 1867 says that Canada will have “a
constitution similar in principle to that of the United Kingdom.” The essential
structure of the British Constitution is also, of course, unwritten. Apart from the
division of powers and the Canadian Charter of Rights and Freedoms, many of
the really important elements of our Constitution are not enacted by any for-
mal legislative process. Section §52(2) of the Constitution Act, 1982, itself says
only that the Constitution includes the enumerated “statutes.” Nowhere does
it say, nor could it plausibly say, that the listed statutes are exhaustive. Rather
than being characterized as an exception, “unwritten” constitutional principles
are more accurately described as the general rule. It is also salutary to point
out that much of what the constitutional text does say is, in modern terms,

unworkable.’¢

The novelty of the positions mapped out in these cases has generated
a very lively debate in the scholarly literature over their logic and signifi-
cance.’” Critics of the use of unwritten principles are concerned that they
would encourage a raft of cases secking to nullify constitutional laws or
executive actions on the grounds of nebulous, unwritten principles. As
Peter Hogg particularly warned, “Unwritten constitutional principles are
vague enough to arguably accommodate virtually any grievance about gov-
ernment policy.”*® And Warren Newman has noted, “In the wake of the
Supreme Court of Canada’s opinions . . . the courts have been seized with

an ever-burgeoning multitude of new cases in which constitutional princi- 3
“ples of judicial independence, federalism, democracy, the rule of law and

the protection of minorities have been invoked to challenge the validity .of
constitutional amendments, statutory provisions and government actxons””
While many of these cases have been unsuccessful, several have borne. frm;
for example, in the Monfort Hospital case the Ontario Court of Appéal
held that the unwritten principle of minority group representation was

violated by decisions to limit services available to Franco-Ontarians at the =

Monfort Hospital.® In 2005, the BC Court of Appeal partially invalidated
a provincial statute on the grounds that it offended the unwritten principle
of the rule of law by potentially limiting access of low-income people to the
courts.® And in 2011, a group secured a declaration from the Federal Court
that the minister responsible for the Wheat Board, Gerry Ritz, had breached
the rule of law by introducing a bill in the House of Commons to gut the
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Board without first having held a referendum of producers, as required by
statute.’? With litigants making fairly frequent use of unwritten principles,
it is crucial to consider whether they open the door for further judicial con-
sideration of constitutional conventions.

Since constitutional conventions are born out of and protect the largely
unwritten principles of the constitution, they would appear to have become
all the more suitable for judicial consideration given the courts’ willingness
to incorporate unwritten principles into the law of the land. Conventions
are, in essence, evidence of the acceptance of these principles and of the
rules of behaviour expected when these principles are applied to real-world
constitutional processes. It seems odd to embrace principles simpliciter but
object to widely accepted rules that demonstrate the application and limits
of these principles.

While there is a good argument that conventions could be judicially con-
sidered, there still remains the greater question of whether they should be.
Those who support the traditional categorical exclusion of conventions
from the courtroom will simply say no, on principle. A more practical con-
cern is that reliable analysis of conventions may be beyond the specific pro-
fessional competence of judges. Academics have roundly criticized judges
for perceived mistakes in identifying either the terms or existence of par-
ticular conventions. For example, Adam Dodek has castigated the Supreme
Court for misstating the terms of the conventions surrounding the forma-
tion of governments; he objected to the Court’s declaration that a conven-
tion requires the leader of the largest party to be appointed prime minister
after an election.®® And I have argued that a Federal Court judge was wrong
to find that no convention had arisen to constrain Prime Minister Harper
from calling an election in 2008, contrary to the spirit of his own legis-
lation establishing a fixed election date.5 Both Dodek and I have objected
to judges’ inability to process and properly weigh a wide enough rapgegt’)ﬁ A
information before coming to their conclusions. My objections sterh from
the reliance of judges on what I believe to be the fundamentally u;lrehable
Jennings test endorsed in the Patriation Reference. However, there s ould be
much less chance of faulty analysis when dealing with fundamental’ conven—
tions, whose terms are clear and widely accepted: . f,’

A good argument can be advanced that the observed weaknessés of the
courts in dealing with conventions may be outweighed by the importance
of constraining judges from simply pronouncing ex cathedra on unwrit-
ten principles. If judges are going to invoke unwritten principles, and they
appear to have already fully embraced them, then reference to the most
fundamental and semi-rigid conventions can provide a more rigorous evi-
dentiary grounding for the accepted application and limits of these norms,
Deference to and the legitimacy of judicial decisions are firmly rooted in
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the normal requirement to offer reasons, and judicial opinions based on
established and fundamental conventions can provide clearer explanations
than extemporizing on vague principles. The use of conventions as evidence
of unwritten constitutional principles would be consistent with a focus on
immanent principles based on an existing consensus in the society, rather
than vague transcendent ones. It would also provide a useful congruity with
the sources of law that judges consider in public international law. The dif-
ferent sources of international law are concisely summed up in Article 38
the Statute of the International Court of Justice:

1. The Court, whose function is to decide in accordance with international law
such disputes as are submitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules

expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings
of the most highly qualified publicists of the various nations, as subsidiary
means for the determination of rules of law. )

o

There is a useful symmetry between the examination of customary practice
in international law and the proposal that conventions be considered for
constitutional law; both serve as evidence of what are generally considered
binding rules. The parallels go even further, with the Supreme Court’s
acceptance of general constitutional principles. As well, the Court regularly
draws from the writings of leading scholars for support in its interpretation
and development of constitutional law.®* In structuring judges’ creativity in
this way, one may find the limits that critics believe are needed to constraln
judges as much as possible within accepted rules. The danger is thaf ]udges
can otherwise use vague and undefined principles to launch themselves in
any direction they wish to fill legal lacunae. : ?‘4' T
Canadian judges will eventually have to deal more exp11c1tly‘ leth the
nature of the judicial enforcement already accorded to conventlons The
issue may become quite critical in matters regulated by seml—rlgld conven-
tions, and especially fundamental conventions. For instance, in 1981 the
Supreme Court of Canada answered the reference dealing with the conven-
tions governing an amendment to the constitution because the questions
raised “a fundamental issue of constitutionality and legitimacy.”% 1 would
suggest that such crucial issues are posed whenever these most important
conventions are involved. Courts should not shrink from granting these
conventions broad enforcement through authoritative declarations of their
terms, or from indirect formal enforcement by using these conventions
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to extend or define an existing rule of positive law. Furthermore, a court
might seriously consider whether formal enforcement should be given to
an archaic legal rule that conflicts with a fundamental convention. Rather
than resting on legal formalism and declaring simply that the legal rule must
prevail, the courts might better fulfill their role of defending the constitution
by declaring that conventions have so changed a particular legal rule that,
despite being valid law, it may not be actively enforceable. An example of an
archaic provision that should not be enforceable is the requirement in's. 56
of the Constitution Act, 1867 that the Governor General send a copy of all
bills passed by Parliament to a British Secretary of State. The alternative to
judicial recognition of conventions is the enforcement of a very incomplete
and often archaic constitutional framework that bears little semblance to
our current parliamentary democracy. ‘ '
A final way to consider the appropriateness of judicial consideration of
conventions is to view the question in terms of a basic justiciability. Justice
Boris Laskin, at that time of the Ontario Court of Appeal, provided a use-
ful litmus test: “The notion of justiciability is concerned with the appropri-
ateness of courts deciding a particular issue, or instead deferring to other
decision-making institutions like Parliament.”¢” As the Supreme Court held
in the Canada Assistance Plan case, “the court must determine whether the
question is purely political in nature and should, therefore, be determined
in another forum or whether it has a sufficient legal component to warrant
the intervention of the judicial branch.”¢® While conventions as a general
class of rule are political, they should not all be dismissed as the province
of politicians. The most fundamental conventions are essential corollaries to
the constitutional law they modify and imbue a critical legitimacy to those
laws by ensuring they operate only in certain ways, and in some cases not
at all. In the absence of those conventions, many provisions of the formal
constitution would be simply indefensible in a modern parliamentary dem-
ocracy, or in our modern federal system., LH
Canadian constitutional scholars and political actors must come to terfiis
with the way in which our most important conventions are inextricably
intertwined with positive law, linked by the basic principles that un‘dejsgie
both the legal and conventional rules of the constitution. That linking mist
be fully appreciated in order to reconcile the rule of law with the fact tlgét
our political system, by necessity, operates in contradiction to much of the
“supreme law” of the constitution: Indeed, one could argue that our studied
defiance of constitutional law reduces the rule of law to a minor and often
ignored principle of the constitution. One way to resolve this conflict between
constitutional reality and the positive law of the constitution is to embrace
the most important categories of convention as practical manifestations of
the unwritten principles already endorsed by the Supreme Court of Canada
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as part of the legal fabric of the constitution. Without accommodating the
most essential conventions, the rule of law would require the paramountcy
of legal rules so antiquated and divorced from constitutional reality that
they would amount to a revolution if ever fully enforced.

CONCLUSIONS

Although the particular scheme for classifying conventions suggested here
certainly contains ambiguities, it is offered as a means of drawing attention
to the distinctions that can be found among particular groups of informal
rules operating in the constitution. Discussions about the obligation attached
to a particular informal rule of the constitution, the general desirability of
codifying conventional rules, or the broad role conventions should play in
judicial decisions would be greatly enhanced by recognizing that differences
exist among constitutional conventions, While there may be characteris-
tics in common, one can identify significant differences between usage and
infra-convention, on the one hand, and true conventions on the other. The
most fundamental and semi-rigid conventions merit being separately identi-
fied and treated as such. If distinctions are not perceived among the informal
rules of the constitution, an understanding of the nature of constitutional
conventions is incomplete, and a study of the close relationship between law
and convention will be made from an unsatisfactory foundation.

It is important that theories about the nature of constitutional conventions
continue to evolve from those first propounded by Dicey a century ago. Even
at the time when Dicey wrote that law and convention should be rigidly
separated, constitutional conditions in Canada differed from those in
Britain. With Canada’s constitutionally entrenched provisions and some
powers of judicial review, which are foreign to British jurisprudence, there
can be more serious consequences in Canada than in Great Britain if out-
dated legal rules are enforced by the courts without regard fbrthe relevant
conventions. B

One must recognize the full extent to which the consﬁgtutron s legal frame-
work has been indirectly, but fundamentally, transformed by conventions.
By insisting on a rigid division between law and conventlon, Canadian jur-
ists may imperil our constitutional system. The politica] : arena gives birth to
conventions so that constitutional laws can function acceptably. The most
important conventions thus depend on a healthy marriage between law and
politics. Any estrangemeént or divorce between the two would only produce
grave consequences,
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2 Introduction

they may be mistakenly or heedlessly changed. Sometimes
they may be misunderstood or misapplied. .
Given these uncertainties it is not surprising that the

application of conventions in particular cases has often been-

a matter of sharp political controversy. In addition their
general nature and their relationship to the ordinary law
of the land has always been a matter of dispute amongst
lawyers and political scientists. Within the United Kingdom
the conventions provide a framework of political account-
ability. Externally, rules of a similar character regulate the
relationship of the United Kingdom’s political processes to
those of other Commonwealth member countries focusing
responsibility at the appropriate points regardless of the legal
forms. In the following chapters we shall look at both types
of convention and consider their character as rules of govern-
mental morality.

I
The Theory of Convention Since Dicey

Constitutional conventions play a central part in the theory
of British Government. A variety of names has been given
to these non-legal rules of constitutional behaviour. ‘Maxims’,
‘practices’, ‘customs’, ‘usages’, ‘precepts’ and ‘conventions’
are some of them! A concise enumeration of such rules is
not easy to make since they shade off into what might be
called ‘traditions’, ‘principles’ and ‘doctrines’. (We might
speak, for example, of the traditions of toleration and the
rule of law; the principles of judicial independence and
freedom of speech; or the doctrines of representative govern-
ment and the electoral mandate.) There is also a problem of
knowing which of a great many non-legal rules of political
or official behaviour to treat as relating strictly to the Consti-
tution. Should we, for example, include the rules for electing
the leaders of the political parties, or the Standing Orders of
the House of Commons, or the Judges’ Rules for questioning
suspected. persons? .

In his Introduction to the Study of the Law of the Consti-
tution A. V. Dicey picked out a number of rules as being
constitutional conventions. They included the rules that the
King must assent to any Bill passed by the two Houses of
Parliament; that Ministers must resign office when they
cease to command the confidence of the House of Commons;
and that a Bill must be read a certain number of times before
passing. He also mentioned various questions that raise issues
of conventional (rather than legal) propriety. What, he asked,
are the conventions under which a Ministry may dissolve
Parliament? May a large number of Peers be created for the
purpose of overruling the Upper House? On what principle
may a Cabinet allow of open questions? These last examples

! John Stuart Mill wrote of ‘the unwritten maxims of the constitution’
(Representative Government (1861)); E. A. Freeman of ‘4 whole book of pre-
cepts’; Sir William Anson of ‘CGustom’ (The Law and Custom of the Constitution);
and A. V. Dicey of ‘the conventions of the Constitution’ (Introduction to the
Study of the Law. of the Constitution 10th edn.).
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appear to be cases in which it cannot be clearly stated what
the conventions are, or cases in which the relevant con-
ventions are conflicting or controversial.

Dicey’s discussion implied that the conventions of the
Constitution relate mainly to the exercise of the Crown’s
prerogatives and he suggested that their purpose was to
ensure that these legal powers, formally in the hands of the
Crown, were in practice exercised by Ministers in accordance
with the principles of responsible and representative govern-
ment. But though the conventions do provide the framework
of cabinet government and political accountability, and
often modify rules of law, they spread more widely than
Dicey’s description suggests. Besides the conventional rules
that govern the powers of the Crown there are many other
constitutional relationships between governmental persons
or institutions that illustrate the existence of rules of a
conventional character. Examples are:

- Relations between the Cabinet and the Prime Minister

- Relations between the Government as a whole and Parlia-
ment

- Relations between the two Houses of Parliament

- Relations between Ministers and the Civil Service

- Relations between Ministers and the machinery of justice

.- Relations between the United Kingdom and the member

countries of the Commonwealth.
Many of these relationships are in part governed by law
and in part by convention. The relations between the House

of Commons and the House of Lords, for example, are

determined partly by the provisions of the Parliament Acts
of 1911 and 1949 and partly by conventional usage. Equally,
the relationships of the member countries of the Common-
wealth are in a number of fundamental ways regulated by
the Statute of Westminster, but in other ways rest upon
agreements or conventions (some of which are mentioned
in the preamble to the Statute). .

Amongst the conventions of the Constitution there are
some whose formulation is reasonably precise and specific,
and others whose formulation is in more general terms. An
example of the first kind is the rule that the Queen must
assent to Bills that have received the approval of both Houses.
An example of the second kind is that the House of Lords

Obedience to Conventions 5

should not obstruct the policy of an elected government
with a majority in the House of Commons. Many conventions
fall into the second category. This, perhaps, explains why
so many questions of constitutional propriety remain un-
settled. Might a British Government ever be dismissed by the
Crown (comparably with what happened in Australia in
1975)? Is a Prime Minister entitled to dissolve Parliament
and hold a General Election whenever he wishes? Can a
Government continue in office if its major legislation is
defeated in the House of Commons? May a Minister blame
his civil servants if mistakes are made in the work of his
Department? The answers to all these questions are uncertain
because in each case there is a general rule whose limits
have not been fully explored; or possibly there may be two
rules which are potentially in conflict.

Obedience to Conventions

This may in part account for a certain amount of confusion
in the application of the terms ‘usage’ and ‘convention’. In
the opening chapter of the Law of the Constitution Dicey,
in discussing ‘the rules that belong to the conventions of the
Constitution’, remarks that ‘some of these maxims are never
violated and are universally admitted to be inviolable. Others
on the other hand have nothing but a slight amount of
custom in- their favour and are of disputable validity.”
Confusingly, he goes.on to explain this difference as one that
rests upon the distinction between rules that bring their
violators into conflict with the law of the land, and rules
‘that may be violated without any other consequence than
that of exposing the Minister or other person by whom they
were broken to blame or unpopularity’? This does not chime
very easily with the thesis that the reason for obedience to
all conventions is that breach of the conventions leads more
or less directly to a breach of law. Dicey has often been
criticized for holding this view, but it seems clear that he did
not hold it in relation to all conventions. Indeed, it seems
an explanation confined to a single contingency, namely

* Law of the Constitution (10th edn.), at p. 26 n. 3 Ibid.
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the possibility that a Government might try to remain in of-
fice and raise taxes after losing the confidence of the House of
Commons. But Dicey mentions a number of examples in
which -no illegal consequences would follow a breach of
conventional principles. A Government that persuaded the
House of Commons to suspend the Habeas Corpus Acts after
one reading, or induced the House to alter the rules as to
the number of times a Bill should be read would not, he said,
come into conflict with the law of the land. Nor indeed
would the House of Lords if it rejected a series of Bills
passed by the Commons.

Some who have criticized Dicey’s supposed explanation
for obedience to conventions have suggested alternative
reasons, Sir Ivor Jennings argued, for example, that conven-
tions are obeyed ‘because of the political difficulties which
follow if they are not’* Others® have suggested that they are
obeyed not because of the probability of a consequential
breach of law, but because disregard of convention is likely
to induce a change in the law or in the constitutional struc-
ture. But it could be objected that in the case of many
infringements of convention, legal or structural change
would be an unlikely outcome. It may be more illuminating
first to remember that widespread breach of political (as
of linguistic) convention may itself sometimes lead to a
change of convention and secondly that conventions are not
always obeyed. So although we can sensibly ask what the
uses or purposes of conventions are, it may be unnecessary
to ask why they are obeyed when they are obeyed, since
we pick out and identify as conventions precisely those
rules that are generally obeyed and generally thought to
be obligatory. Those who obey moral or other non-legal
rules they believe to be obligatory, characteristically do
it because of their belief that they are obligatory, or else
from some motive of prudence or expected advantage.
Those who disobey them do so because they do not regard
them as obligatory, or wish to evade them, or wish to change
them. In other words we do not need any special or charac-
teristic explanation for obedience to the rules of govern-

4 The Law and the Constitution (5th edn. 1959), p. 134.

¥ e.g. G. Marshall and G. C. Moodie, Some Problems of the Constitution (4th
edn.), p. 36. ’

Two Types of Conventions 7

mental morality. Whatever we know about compliance with
moral rules generally, will suffice.

Two Types of Conventions

Sir Kenneth Wheare in Modern Constitutions wrote that:

By convention is meant a binding rule, a rule of behaviour accepted
as omu%mmﬁog by those concerned in the working of the comstitu-
tion[. : .

If this is to serve as a definition it may need some. expansion
andexplanation for the following reason. In recent times
a number of practices have been termed conventions of
the Constitution, and politicians are sometimes charged
with breaking them. The emphasis on obligatory behaviour
in Sir Kenneth Wheare’s definition may obscure the point
that the conventions, as a body of constitutional morality,
deal not just with obligations but also with rights, powers,
and duties. Some familiar and important conventions do
not in fact impose obligations or duties but confer rights
or entitlements. One such example may be the rule or
practice of cabinet secrecy. This is often called a convention,
but it is not clear that the maintenance of secrecy about
cabinet proceedings is a duty-imposing convention, or that
any corresponding right exists (in say Parliament or the
Opposition) to have cabinet secrecy maintained. Would
there be any violation of such rights if the Cabinet were
to make a practice of publishing all cabinet proceedings
in full? Of course individual members may have a duty
to each other, and the Prime Minister may have a right
agamnst them to have confidentiality maintained. But the
question is whether the Cabinet collectively owes a duty
of secrecy to anybody else. If the foundation of cabinet
secrecy rested, as used to be asserted, in a diity to the Crown
to maintain the secrecy of the Privy Councillors’ oath then
it could on that ground be treated as an obligation. But few
Cabinet Ministers or Prime Ministers now seem to suppose
that they are in breach of any such duty when individually or

¢ Modern Constitutions (1951), p. 179.



<
™

| 8 The Theory of Convention since Dicey

collectively leaking the results of cabinet deliberations
to the press?

Similar considerations apply to the convention of collec-
tive ministerial responsibility, in so far as it relates not to
resignation or dissolution after defeat, but to the mainten-
ance of solidarity in speaking and voting by members of the
Cabinet or administration as a whole. This is certainly a
firmly maintained usage and it might be politically foolish
or imprudent of any Prime Minister to dispense with it.
But would it represent a breach of any constitutional duty
to the House of Commons if freedom to speak or vote against
cabinet policy were willingly conceded by the Cabinet to
individual Cabinet Ministers? On several occasions (in 1932
and 1975, for example) the rule of collective solidarity has
been suspended. In 1975 Mr Harold Wilson’s abandonment
of the rule in relation to the referendum decision on EEC
membership was widely criticized by his opponents as a
breach of constitutional convention. But that criticism was
misconceived if collective cabinet solidarity is not a consti-
tutional obligation or the object of a duty-imposing rule.

It is useful therefore to separate duty-imposing conventions
from entitlement-conferring conventions. That the Queen
is (in some circumstances) entitled to refuse a Prime Minis-
terial request to dissolve Parliament is a further example
of the second type of conventional rule. There is of course
a well-established usage of compliance with requests for
dissolutions and such usages often accompany entitlement-
conferring conventions.

Establishing Conventions

It seems to be agreed that conventions may be established
in several ways. Frequently they arise from a series of pre-
cedents that are agreed to have given rise to a binding rule
of behaviour. On the other hand ‘a convention may arise

7 Inview of the frequency of this habit it may well be asked what has become
of the rule that ‘Disclosures of Cabinet discussions are now made only with the
permission of the Sovereign; and it is the practice that this permission should
be obtained through the intervention of the Prime Minister’? Anson, Law and
Custom of the Constitution (4th edn., ed. Keith), vol. ii, pt. i, p. 121,

Establishing Conventions 9

much more quickly than this. There may be an agreement
among the people .concerned to work in a particular way
and to ‘adopt a particular rule of conduct. This rule has not
arisen from custom; it has no previous history as a usage.”
The conventions that the United Kingdom would not legis-
late for Commonwealth countries except upon their request
and consent, - and that any change in the Royal style and
titles should require the consent of all the member countries
were recorded, for example, in the Balfour Declaration of
1926 and in the preamble to the Statute of Westminster
as agreed rules (though against a background of usage).
Thirdly, however, a convention may be formulated on
the basis of some acknowledged principle of government
which provides a reason or justification for it. Though
it is rarely formulated as a conventional rule the most ob-

_vious and undisputed convention of the British constitutional

system is that Parliament does not use its unlimited sovereign
power of legislation in an oppressive or tyrannical way.
That is-a vague but clearly accepted conventional rule resting
on the principle of constitutionalism and the rule of law.
(It illustrates incidentally the fact that many conventions
are negative in form and rest upon a practice of refraining
from some course of action.) :

Each of these grounds for asserting the existence of a

- convention was illustrated in the disagreement that surroun-

ded the patriation of the Canadian Constitution in 1980-1.
The dispute turned (apart from its legal aspect) on the
question whether there existed a constitutional convention
that required the consent of the Canadian provinces before
the Federal Government could properly request the British
Parliament to amend the British North America Act in ways
that would affect the powers of the provinces and the federal
structure of Canada. By an unusual turn of events the ques-
tion was resolved by a decision of the Canadian Supreme
Court® which held that such a convention existed in Canada.
It was based on precedent, on specific agreement (the prac-
tice having been set out in a White Paper on constitutional
amendment in 1965) and on principle (the convention
8 8ir Kenneth Wheare, Modern Constitutions (1951), p. 180.

® Reference re Amendment of the Constitution of Canada (Nos. 1, 2, and 3)
(1982), 125 D.L.R. (3d) 1. (See chap. XI below and App. B.)
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being necessary to maintain the balance of the federal division
of powers in Canada).

This episode, however, illustrates precisely why arguments
about the existence of conventions are so often unresolved.
Each of the possible constituent elements is contentious.
Precedents may be read in different ways. In this case it was
argued on one side that in relation to the British convention
no previous request for a British amending enactment had

.been rejected — thus establishing a precedent for action. On

the- other hand it was said that none of the previous enact-
ments had been similar to the one in dispute or had affected
provincial powers — thus establishing a precedent for inaction.
In relation to specific agreement it was argued that the terms
of the Canadian White Paper of 1965 were unclear or that

~they were in general terms. In relation to any alleged reason or

justifying principle there may also be (and was here) the poss-
ibility of different and opposite inferences. In 1981 the
Canadian Provinces (and the Supreme Court) thought that the
Canadian federal principle clearly implied the existence of a
convention requiring provincial consent to change the existing
federal-provincial balance of powers. The Federal Govern-

ment, however, asserted that the Canadian federal system did -

not contain any such implied protection against federal action.

In 1981 the Canadian courts accepted Sir Ivor Jennings’s
account of the establishment of conventions. Their exist-
ence, Sir Ivor wrote, turned on the answer to three questions,
namely, Are there any precedents? Did the actors in the
precedents believe that they were bound by a rule? Is there
a reason for the rule?®

Sir Ivor Jennings’s tripartite specification suggests, how-
ever, that there are some unresolved problems about con-
ventions. These arise partly from the existence of rival
tests for their establishment and partly from the disputed
connections between convention and law.

Positive or Critical Morality
Most British writers, following .Uwon‘vn have -emphasized

10 See The Law and the Constitution (5th edn. 1959), chapter IIL,

Positive or Critical Morality 11

the separation of law and convention, and accepted his
characterization of conventional rules as ‘maxims or practices
regulating the ordinary conduct of the Crown, of Ministers
and of other persons under the Constitution’. They have,
however, gone on to define such rules as being those believed
by the persons concerned to  govern their conduct. So, Sir
Kenneth Wheare defined convention as ‘a rule of behaviour
accepted as obligatory by those concerned in the working of
the Constitution’!* Similarly Professor O. Hood Phillips
suggests as a working definition ‘rules of political practice

which are regarded as binding by those to whom they
»12

apply’.

This suggests that the primary evidence as to the existence
of a convention lies in the beliefs of the persons concerned.
This, we remember, was the point to which Jennings’s
second question relates. ‘Did the actors believe they were
bound by a rule?’ But the implication of the other questions
(‘Are there precedents?’ and ‘Is there a reason?’) is that such
beliefs may not be conclusive: Jennings indeed allots some
importance to reasons since he says that precedents may
not decide the matter and that whilst a number of pre-
cedents may not establish a rule, a single precedent with
a good reason can establish a rule. Equally, he suggests,
the conviction of the participants without a good reason may
fail to create a convention. When George V appointed Mr
Baldwin as Prime Minister in 1923 instead of Lord Curzon
he did not, Jennings says, establish a convention against
the appointment of Peers as Prime Ministers, since even if
the King had thought himself bound to appoint Baldwin
Gt might be that he was mistaken in thinking himself so
bound’®®

We are here. faced with two possibilities. One is that
conventions are what we might call the positive morality
of the Constitution — the beliefs that the major participants
in the political process as a matter of fact have about what
is required -of them. On this view the existence of a con-
vention is a question of historical and sociological fact.

' Modern Constitutions (1951), p. 129, (Italics added.)

2 Constitutional and Administrative Law (6th edn. 1978), pp. 104-5. (Italics
added.)

13 The Law and the Constitution (5th edn.), p. 136.
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The alternative possibility is that conventions are the rules
that the political actors ought to feel obliged by, if they
have considered the precedents and reasons correctly. This
permits us to think of conventions as the critical morality
of the Constitution.

Though either view is possible, the second seems better.
It allows critics and commentators to say that although a
rule may appear to be widely or even universally accepted
as a convention, the conclusions generally drawn from earlier
precedents, or the reasons advanced in justification, are
mistaken. This, on some occasions, is what political or
academic critics do wish to say. But if the existence of
convention were only a question requiring empirical investi-
gations of politicians’ beliefs, it would be impossible to
- say that they wrongly believed a convention to exist.

- Conventions and the Courts 13

chapter he speaks of conventions as ‘understandings, habits
or practices . . . not enforced by the courts’. But in his later
discussion he says that they are ‘not enforced or recognised
by the courts’’® Some later writers seem, moreover, to have
treated these two assertions as identical. Professor wnﬁ.ﬁm&o
Keith, for example, spoke of ‘conventions, which in them-
selves are without legal force and of which the law courts
can take no notice’!® Nevertheless the way in which courts
do take notice of conventions and in certain senses give legal
effect to, or derive legal consequences from, conventions
needs some analysis. ‘Convention-recognition’ may be &mmﬂ-
fied under several separate heads.

First, there are cases in which it may be recognized or
noted by a court that a convention has been enacted, in
more or less the same terms, into law, and that the law is
in that sense based on a convention. The United Kingdom

=

Parliament Act of 1911, for example, formalized relations
between the two Houses of Parliament that had formerly
been matters of convention. The Statute of Westminster

s

Conventions and the Courts

man including Sir Ivor Jennings, have disputed Dicey’s
separation of convention and law, holding that ‘conventions
are rules whose nature does not “differ fundamentally from
that of the positive law of England’}* What Jennings’s argu-
ments amount to is that many propositions that are true of
law are also true of convention, and that convention is as
important and sometimes more important than law. But
that need not persuade us that the two are fundamentally
the same. What the issue comes to in practice is whether
law may be derived from conventions and whether con-
ventions may be applied in courts of law. In the Canadian
controversy already referred to, it was argued by some of the
Canadian Provinces that the conventions governing amend-
ment of the Constitution should be declared and affirmed
by the courts as being basic conventions of the Constitution
that had hardened or crystallized into law. If such a claim
were admitted by a court, it would make nonsense of Dicey’s
claim that conventions are distinguishable from law precisely
by their non-enforcement in courts of law. In fact in the Law
of the Constitution Dicey is somewhat unclear. In his opening

% The Law and the Constitution (5th edn. 1959), p. 74.

gave legislative force to a number of conventions that had
previously governed the behaviour of the member countries
of the Commonwealth. The conventions were stated in the
preamble, though it may be noted that not all were embodied
in the Statute (for example the convention about common
assent to a change in the succession to the throne, or the
changing of the Royal Style and Titles). These facts may
be noted in decisions and used in various ways. For example
in Copyright Owners Reproduction Society Ltd. v. E.M.I.
(Australia) Pty. Ltd.'” the convention that was embodied in
s. 4 of the Statute of Westminster was identified as the source
of a rule of construction to be applied in the Australian
courts.

Secondly, some conventions (especially those of respon-
sible government) may be incorporated by name or reference
into a comnstitutional instrument, as British conventions or
the rules of British Parliamentary privilege were in some
Commonwealth constitutions. The British North America

8 Law of the Constitution (10th edn.), p. 417.
16 The Governments of the British Empire (1985), p. 6.
17 (1958) 100 CLR. 597.
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Act, for example, declared that Canada should be federally
united ‘with a Constitution similar in principle to that of
the United Kingdom,’ thus importing by reference a number
of Parliamentary conventions. In Nigeria the convention
governing the holding of office by the Prime Minister and
its relation to the confidence of the legislature was incor-
porated in the Constitution. Its meaning had to do elucidated
by the Privy Council in Adegbenro v. Akintola!®

Thirdly, conventions may be the subject of enquiry in

the course of statutory construction. The consideration of
convention in British Coal Corporation v. the King'® could
be considered in this light. It led to the conclusion that in
passing the Judicial Committee Act of 1833, Parliament
had had a particular intention, namely to treat the Com-
mittee as being a judicial body because of the firmly estab-
lished convention as to the way in which its advice was
accepted by the Crown.
- Many cases in administrative law illustrate this derivation
of legal consequences indirectly from constitutional prac-
tice. The convention of ministerial responsibility to Par-
liament has frequently been relied upon as evidence for
the assertion that Parliament had intended a particular
result in enacting provisions 'about Ministers’ powers —
for example that it had not intended them to be subject
to judicial review. Cases such as Robinson v. Minister of
Town and Country Planning®® or Liversidge v. Anderson®!
provide instances.

Fourthly, an occasion on which particular weight and
lengthy consideration was given to the doctrine of collective
responsibility of Ministers and the confidentiality of cabinet
proceedings was Attorney-General v. Jonathan Cape Ltd.2?
An indirect legal effect was given to those conventional
principles in that the confidentiality of cabinet proceedings

® [1963] A.C. 614. Reference to United Kingdom conventions was also
inserted in the constitutional instruments of Ceylon, Ghana, and. the Central
African Federation.

* [1935] A.C. 500. 20 [1947] K.B. 702 at 717, 723.

2t [1942] A.C. 206. Cf. R. v. Secretary of State ex parte Hosenball, [1977] 1
W.L.R. 776. This point and connections between law and convention generally
are discussed in S. A. de Smith, Constitutional and Administrative Law (4th edn.,
eds. Harry Street and Rodney Brazier), at pp. 41, 48-50.

22 11976] Q.B. 752. (See App. A.)

Conventions and the Courts 15

was held to fall within the ambit of the existing law restrain-
ing breaches of confidence in general.

Nevertheless all the above cases,with the possible exception
of the Australian Copyright Owners™ case, might be said to
be instances in which the courts did not mm%? or enforce
conventions in the sense of treating them as direct sources
of law distinct from legislative enactment or previous com-
mon law decisions. It might be said here that the courts
were applying law not convention and that the notice taken
of the conventions merely helped to clarify what the existing
law was in various ways. For example:

1. By being a part of the material that was enacted into law.

2. By helping to elucidate the background against which
legislation took place, thus providing guidance as to the
intention of the legislature where the meaning of a
statute had come into question.

3. By constituting a practice or set of facts that fell under
an existing legal doctrine.

A distinction can be seen, therefore, between using con-
ventions in this way and directly applying them or enforcing
them as law. What would constitute a clear case of the direct
application of convention would be a recognition that rules
that were clearly conventional had changed or congealed or
hardened into rules of law.

There is no doubt that in times past the common law has
incorporated into itself rules of constitutional propriety.
Many of the cases in which the limits of the Crown’s preroga-
tive powers were set, remain as evidence of this process .
and quite modern cases often hark back to these principles?*
But modern examples of direct conversion or acknowledge-
ment of non-legal rules as enforceable rules Om law are hard to
find.

The nearest approaches to what might be called judicial
recognition and enforcement of conventions may be observed
from time to time at a high constitutional level. One such
instance occurred in South Africa in 1987 when the conven-
tion that the United Kingdom Parliament could not legislate

2 (1958) 100 C.L.R. 597.

4 e.g. A-G. v. De Keyser’s Royal Hotel Ltd. [1920] A.C. 508; Burmah

Oil Co. v. Lord Advocate [1965] A.C, 85; and Malone v. Metropolitan Police-
Commissioner (No. 2) [1979] 2 W.L.R. 700.
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so.as to repeal the Status of the Union Act or the Statute
of Westminster, appeared to be treated as an established
rule of law in Ndlwana v. Hofmeyr?> (‘Freedom once con-
ferred’, it was held, ‘cannot be revoked.’) It may also happen
if ever the British courts accept the practice of not legislating
inconsistently with the rules of the European Declaration

of Human Rights as having created a-rule of law to which

they will give effect in litigation.

In Madzimbamuto v. Lardner-Burke however, the Huﬂé
Council drew as firm a line as Dicey ever did between law
and convention. In considering Rhodesia’s mnﬁ.?o&&gam
independence they showed no inclination to recognize
established conventional relationships or conventions as
capable of creating or modifying law. They were not entitled,
they said, to take account of the conventions that might

have regulated the relations of the British and Rhodesian .

legislatures. (‘Their Lordships in declaring the law are not
concerned with these matters. They are only concerned
with the legal powers of Parliament.’?¢)

In Canada also the Supreme Court has firmly rejected the
thesis that constitutional conventions may be directly en-

~ forced or may harden into law..

The Huu.omuo&ﬁoﬁ was advanced . . . that a convention may crystallise into
law. In our view this is not so. 2 o instance of an explicit recognition of
a convention as having matured into a rule of law was produced. The
very nature of a convention as political in inception and as depending

_ on a consistent course of political recognition . . . is inconsistent with

its legal enforcement?’

Since a majority of the court found as a matter of fact that -

a disputed constitutional convention existed, some have
seen in this decision an acknowledgement that conventions
may in principle merit judicial recognition?® That perhaps
goes too far. The Canadian courts only felt able to declare
the existence of the convention because under widely drawn

25 (1987) A.D. 229 at 237. Such a cenclusion may however be derived in-
dependently from law rather than convention. See Chapter XII below and cf.
P. W. Hogg, Constitutional Law of Canada (1977), p. 8 and 60 Canadian Bar Rev.
307 at 329-30.

26 [1969] A.C. 645 at 723. )

7 Reference re Amendment of the Constitution of Canada (Nos. 1, 2 and 3)
(1982), 125 D.L.R. (3d)1 at 22.

28 R, Brazier and St. John Robilliard, ‘Constitutional Conventions: The

Canadian Supreme Court’s Views Reviewed’, (1982) Public Law 28.

q

Force and Purpose of Conventions 17

provincial and federal statutes providing for the furnishing
of advisory o?dwoa they were specifically authorized to
give such o?ﬁosm on questions either of law or fact. The
power to recognize the conventions derived therefore from
statute. Where such statutes exist the law will treat the
existence of a convention as simply a question of fact —
though not a simple question of fact — since the conclusion
may need to be established by a complex process involving
both argument and historical exegesis (with politicians pro-
viding expert factual evidence). It may occur in some juris-
dictions and not in others.

Force and Purpose of Conventions

But what then, one might ask (remembering Dicey’s defi-
nition of convention), is the status of a non-legal rule that
has been declared to exist by a court of law? Does that
declaration in any sense change the character .or increase
the obligation or binding nature of the convention? The
answer would seem to be that it does not. In so far as a
convention defines duties or obligations they remain morally

“and politically, but not legally, binding. Nevertheless in

one way a court decision may decisively change the situation
since politicians’ doubts about what ought to be done may
stem not from uncertainty about whether duty-imposing
conventions are morally binding but from disagreement as
to whether a particular convention does or does not exist.
Since opposed politicians are rarely likely to convince each
other on this point an advisory jurisdiction, selectively used,
seems a useful device in any political system where important
constitutional rules are conventional and uncodified. The
decision of a court may be accepted as decisively settling a
political argument about the existence of a conventional
rule. .

" The establishment of such a judicial arbitration may
complicate but it does not controvert Dicey’s separation

of law and convention. The distinction made by Dicey is

clear enough and worth maintaining. The evidence for
the existence of law and convention is in standard cases
characteristically different, whether the evidence is assessed
by judges or by politicians. .
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18 The Theory of Convention since Dicey

Dicey’s instinct was also right about the purpose of the
conventions. Although conventions cover a wider area than
that mentioned in The law of the Constitution, and although
they do not always modify legal powers, the major purpose
of the domestic conventions is to give effect to the principles
of governmental accountability that constitute the structure
of responsible government. The main external conventions
have the comparable purpose of seeing that responsible
government is shared equally by all the member states of
the Commonwealth, and that accountability is allocated in
accordance with political reality rather than legal form.

I
The Uses of the Queen

It is convention rather than law that fixes thé practical
role of the Crown — or what Walter Bagehot in The English
Constitution, more precisely called ‘the use of the Queen’!
By convention the Queen’s prerogative powers are exercised
on ministerial advice. The advice is either that of ministers
collectively or of particular ministers. So,.when Bagehot
goes on to tell us that the Queen can do many things without
consulting Parliament — that she can sell off the navy, declare
war, dismiss civil servants, create peers and pardon offenders?
— we are to understand that it is Ministers who authorize
and carry out these actions.

* But the conventional rule, like most of the major conven-
tions, is framed in general terms and is subject to contro-
versial limitations and exceptions. In Bagehot’s description
of the powers of the Crown there is an unexplained potential
contradiction between two theories. One is implied by his
assertion, often quoted, that the Sovereign has three rights
only — the right to be consulted, the right to encourage,
and the right to warn2 This, on the face of it, suggests that
the Queen has no Emmwmbmna power of action or decision
at all but only a power to decide and to act as Ministers —
after consultation, warning, and possible discouragement —
advise her to act. But compare this with Bagehot’s remark
that the Sovereign has a power ‘for extreme use on a critical
occasion but which he can in law use on any occasion’. In the
exercise of this power ‘He can dissolve; he can say to his
ministers in fact. if not in words, This Parliament sent you
here, but I will see if I nmgoﬁ get another Parliament to
mgm someone else here.”* Bagehot’s contrast between the
legality of exercising such a power on any occasion and its

! The English Constitution AONmon Pocket Classics edn.), p. 30. ‘The use of
the Queen, in a dignified capacity is incalculable. Without her in England the
present English Government would fail and pass away.’

2 Ibid., at p. 287. 3 Ibid.,at p. 111.

4 Ibid.,atp. 114,
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